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Agenda  
No one ever sues on an outsourcing contract
Case Study versus current Experience
Outsourcing Contract Failures and Avoidance
Service Provider and Customer Process Flow
Proactive Law in Proposal and Contract Development
Process – (SP Perspective)
Step Approach – Micro Vision
Claim vs Proactive Law Process
Q&A
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No one ever sues on an outsourcing contract
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No one ever sues on an outsourcing contract 
– Press Release
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No one ever sues on an outsourcing contract
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No one ever sues on an outsourcing contract
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Case Study versus Experience
Almost no disputes end up in courts

Legal procedures too painful - Parties too interdependent
Preference for arbitration, re-negotiation, Re-tendering and exit & termination provisions

Rare to get an injunction ordering the other party to perform its contractual 
obligations, due to

Outsourcing contracts complexity requiring heavy investigation and specific expertise
Implies decision for criminal sanctions
Courts will be expected be ”Referees” of daily business issues and responsible 
for contract monitoring.

Alternatives toTermination and potential disputes
Contracts are investigated by customer
Audits on services/performances as instrument of contract-renegotiations and 
price readjustments 
Partial contract clauses reviewed or overall contract revision (Telco world)
Contracts subject to arbitration, damages and liabilities being enforced (Private 
sector)
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Outsourcing Contract failures and 
Avoidance

Causes of Contract Failures in outsourcing
Changes in Business requirements & shift of investment to other priorities
Contractual Conflicts: Inflexible and unsatisfactory contracts
Costs, performance, human resources issues 

higher costs than expected and/or performances above or below expectations
staff retention or redundancy, mgt turnover

Project Management and operational failures
Poorly managed projects 
Lack of Risk Mgt 

Relationship failure
Customer abdicates responsibility for the relationship and results

Process of avoidance of Contract Failures
Apply Proactive legal expertise
Apply Contract management processes
Application of Proactive Law expertise through overall project life cycle
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Service Provider and Customer 
Process Flow
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Proposal Delivery
To Client

Short List / 
Negotiations

Contract Transition to Delivery Contract
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Step Approach – Micro Vision
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Claim vs Proactive Law Process : 
Few Questions

Would have proactive law prevented relationship
between Powergen and Vertex to deteriorate and 
prevent the material breach? Yes, if; 

Due Diligence
Dynamic Change Control
Project governance including escalation
SLAs and right level of performance established at contract signature
Active Communication Plan following legal and operational milestones
Ressources allocation incl.  legal and commercial profiles enabled and 
empowered to remove road blocks
Raise attention from VPs and upper management along project development

Conclusions:
Proactive Law is not the miracle remedy but support organisations at identifying, 
facing and solving issues and future drawbacks
Proactive Law allows Predictability and Business-legal security
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Q&A

Questions?
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Introduction – Cecilia 
Intend to present proactive law as a dynamic 
and evolving component of business life.
To free law of its traditional picture as a static, 
unsystematic and reactive stand alone remedy 
to business issues. 
To explain how proactive law “process” can be 
applied to projects 

Application of proactive law at ”incubation” phase
Application of proactive law at ”development” phase
Application of proactive law to ”on-going” activities

Demonstrate through a business case viability 
of Practive law
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Claim vs Proactive Law Process : 
Few Questions

Would have proactive law prevented relationship between Powergen
and Vertex to deteriorate and prevent the material breach?

More than likely if following steps/processes would have been followed; 
Careful Due Diligence of customer core business areas
Dynamic change control management system, 
Proper project governance including escalation and communication process
Set up of proper SLAs and right level of performance during contract
development
Proactive approach incl.communication plan following legal and operational
milestones
Ressources allocation incl.  legal and commercial profiles enabled and 
empowered to remove road blocks (India back office issues and access to 
management info to allow proper treatment of debts)
Raise enough attention from VPs and upper management along project
developement

Conclusions: 
Proactive Law is not the miracle remedy but support organisations at identifying, 
facing and solving potential issues and future drawbacks
Proactive Lae allows Predictability and Business-legal security
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