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SWEDISH MARITIME LAW

by Hugo Tiberg

Professor of Maritime Law at the Stockholm University

DEVELOPMENTS 2002 [cite as 2002 SwMarLaw  ]

Abbreviations: AD (Labour Court Reports, Stockholm), JT Juridisk Tidskrift vid Stockholms Universitet (Law Journal at Stockholm University, Stockholm), ND Nordiske Domme i Sjö​fartsanliggender (Scandinavian Judgements in Maritime Cases, Oslo), NJA Nytt Juridiskt Arkiv (Swedish Supreme Court Cases, Stockholm), PX På Kryss (Journal of the Swedish Cruising Club, Stockholm), Prop. Proposition (Government Bill), ParlCom Parlia​mentary Committee Reports, RfH Rättsfall från Hovrätterna (Cases on Appeal, Stockholm), SvJT Svensk Juristtidning (Swedish Law Journal, Stockholm). District Court is abbre​viated DC, Appeal Court AC and the Supreme Court of Sweden SC.


The terminology follows that of Swedish Law, first ed, Juristförlaget Stockholm 1994, and explanatory notes in the Swedish Maritime Code (Sjö och transporträtt no 22, Stockholm 2001). Cases not reported in recognised journals are cited by court name and case number, and reported cases are referred to by recognised report name. “Fines“ indicates so-called day fines adjusted to a convicted person’s income; “fine“ in the singular indicates a monetary fine.
I. Legislation

1.
The Maritime Code (MC 1994:1009) and consequential amendments
1.1. Amendment (2002:357) of 3:4 relating to distribution to pledgee of proceeds of execution sale.
2. Vessel safety and environment

2.1. Vessel safety

2.1.1. Vessel safety Act (1988:49) 

Amendment (2002:1293) of the Vessel Safety Act (1988:49) 

5:2 of the Act prescribes that the master of a vessel must have such knowledge of the trade as to fulfil his duties regarding safety and pollution prevention and that new employees on board must be given sufficient orientation in these matters.

Amendment (2002:454) concerning regular inspections concerning the vessel’s safety organisation and to investigate the application of the rules relating to hours of rest.

Amendment (2002:458) of the Vessel Safety Ordinance (1988:594?)

Concerns notification duties.

3. Water pollution
3.1. Measures against pollution from ships, Act (1980:424) and Ordinance (1980:789)

Amendments of the Act
Amendments (2002:1294) 

Ch. 1. Sect. 1 references to Vessel Safety Act (1988:49) as amended added; sect. 4 provisions on the applicability to foreign State vessels; sect. 5 on respecting principles of International Law. – Ch. 3. Sects 11,4 and 5 on dispensation from rules relating to free reception of waste oil etc.; 7–10 on reception establishments. – Ch. 5 on the duty of vessels to show documents, on inspection when the supervision authority considers it necessary but for foreign vessel only when there is objective reason to believe there has been a forbidden discharge in Sweden’s sea territory. – Ch. 6 on surveillance, access, police functions and coastguards. – Ch. 7 on prohib​itions and injunctions, including prohibition of using certain equipment and injunction to amend a defi​ciency, on the Administrations power to issue prohibitions and injunctions where oil or other noxious substance from a vessel can be expected to have caused consider​able damage to Swedish territory, that a foreign vessel outside of Swedish internal waters may be forbidden from continuing its voyage only if a discharge or risk of discharge exists or the vessel has continued in spite of an inspection revealing deficiencies liable to damage the marine environ​ment, the right to prevent leaving/entering if the ship does not carry proper insurance. – Ch. 8 on water pollution charge on owner/operator unless shows that lacked influence. – Ch. 9 on appeals etc. –Ch. 10 on penalties. –  Ch. 11 on investigation, including (sec. 10) the right to measures against foreign vessels and the functions of police and coastguards and (sec. 11) actions against vessels in the territorial sea and Sweden’s economic zone (clear evidence of forbidden discharge apt to cause considerable damage to Swedish coast or resources within the Swedish territorial sea or eco​nomic zone but special rights of interrogation, confiscation an search if evidence of forbidden discharge in the economic zone causing or apt to cause con​siderable pollution of the marine environment and the ship’s officers have refused to give statements concerning the ship’s identity and registered port, last port of call and other required relevant information or has given clearly untrue such statements, provided measures against the vessel are otherwise called for). Sec. 12 enlarges the powers in the event of hot pursuit, until the vessel has reached another state’s territorial sea.  Sec. 13 in taking measures against foreign vessel relevant documents shall first be investigated and measures acc. to sec. 9 be taken only if not satisfactory. Secs 14-15 on retention of vessel etc. & of report to the flag state.

Amendments of the Ordinance

Amendment (2002:734). The Act’s 2:2(1) shall not apply to recreational vessels.

Amendment (2002:789). The Act’s 2:1 shall not apply to recreational vessels.

Amendment (2002:874). 3:7a. The master and chief engineer respectively shall take the necessary measures to dispose of waste without delay. 3:7b. Penalty for failure. 7:6b, 7 and 7a on the Maritime Administration’s functions of stopping vessels if they fail to deliver waste.

Amendments (2002:1292): 

Amendments of Ch 3, 6, 7 and 9 on various notifications to be given. Ch. 3 and 6 also em​powers the Maritime Administration or, in urgent cases, Coastguards, to pass certain Ch. 3 and 6 deal with notification duties and functions of the Maritime Administration in connection therewith. –  Ch. 7 on notification but also (sec. 6) on Coastguards’ authority to issue prohi​bitions when the decision of the Maritime Administration cannot be abided.

Amendment (2002:1281) of the Act (1982:395) on Coastguards’ functions in police surveillance. Concerns water pollution.

Amendment (2002:875) of Customs ‘Act (2000:1281). Delivery of waste for EC customs purposes.

4. Seamen

Amendment (2002:453) of Act (1998:958) on seamen’s hours of rest

Permissible exemptions through collective agreement. Observation of Directive 1999/63/EG for foreign seamen on foreign commercial vessels in Swedish ports.

Amendments (no 455) of the Act of signing on (1980:929), (no. 456) of the secret information Act (1980:100), (no. 457) of the Seamen’s Act (1973:282)

5. Customs and Aliens Control

Amendment (2002:264) of the Act (1999:446) of victualling of ships and aircraft

Permitting certain tax-free trade.

6. Shipping policy

Amendment (2002:796) of Ordinance (2001:770) on Shipping Support

Support to be given to Swedish vessels with employed seamen mainly in the foreign trade of importance to Sweden.

See 7.1. on the Maritime Administration.

7. Other

7.1. Maritime Administration

Amendment (2002:237) of the Instruction (1995:589) for the Maritime Administration

The Administration shall evaluate the Swedish marine trade’s competitiveness; the needs of persons having functional defects; and it must handle registry of boat building advances.

7.2. Prosecution on foreign vessels

It is for the State Prosecutor to decide on prosecution of master, crew or other aliens on board a foreign vessel in respect of offences on such vessel against other such foreigners or foreign in​terests.

II. Judicial Decisions
1. Vessels

1.1. Characteristics

Svea AC X 26 June 2002 DB 165 matter B 4442-01

P and L had been sentenced for breach of the Water Scooter Ordinance (1993:1053), having ridden water scooters of the floating type at the coast of Gotland. Having alleged before the DC that the craft they had used were not water scooters but boats they were sentenced to fines (Gotland DC 11 May 2001 matter B 4442-01) They were acquitted on appeal, having admitted that their craft were water scooters but insisted that floating water scooters are boats. – Non-appealable.


Comment: As a result of this decision a number of other indictments were dropped. The Na​ture Conservancy Board has since applied for a clarification of the Ordinance to definitely outlaw water scooters of any type, but it has been observed that this is contrary to a coming EC directive, see under www.juridicum.su.se/transport (research - opinions).

1.2. Registry

Gothenburg 3 April 2002 matter T10863-01

Confirming disputing parties’ settlement of an ownership dispute. – Non-appealable.

1.3. Sale

1.3.1. Good faith purchase

South  Roslag DC 2 Nov. 2002 matter T 3359

Classic motorboat Mirabelle was sold by Swedish Internova AB to Norwegian Peculium AS, controlled by N. When it turned out that Peculium would be charged VAT on importing the boat to Norway, the parties agreed to cancel the sale to be replaced by another sale to N’s new com​pany Mirabelle AS. Before the new sale contract was made out, the vessel was distrained for Internova’s unpaid taxes and sold on execution auction to P who, unaware of previous and pending transactions, bought the vessel at half the price that Peculium had paid. Through Pe​culium, N sued P to redeem the boat for P’s auction price according to section 4 of the Good Faith Purchase Act (1986:796). – DC. It was never intended that ownership should return to Internova but only that VAT should be avoided. The boat therefore belonged to Peculium at the moment of distraint, and ownership was lost through the distraint and execution sale. The losing owner’s right of redemption under the Good Faith Purchase Act applies also to exe​cution sales and is independent of possession. N is therefore entitled to redeem the vessel at P’s purchase price, though he must compensate any improvement costs. – Dissent: For a sale of goods to have effect against the seller’s creditors, the purchaser must have received the object into his possession. Distraint before this has pre​cedence to the sale. According to the Enforce​ment Code 14:2 such precedence inures also for the purchaser in the execution sale, who is thus protected from third party claims. Thus the purchaser is not dependent on good faith purchase but derives his right directly from the distraining creditor. It is therefore decisive whether Peculium had received third-party protection before the distraint. It appears that the boat was laid up at T Marina, which was never notified of the sale. T Marina therefore had possession on behalf of Internova and not, as far as shown, of N or either of his companies. There is thus no right for either of these to redeem the boat. – Appeal pending.

1.3.2. Defect

Swedish Cruising Club Arbitration no. 7, 24 November 2002

In September 2001 A and B bought from C a laid-up Albin 79 sailing yacht from 1979 “as is and inspected”. The price was 62.000 crowns, and the contract stated that to the sellers’ knowledge the boat had no defects other than mentioned to the buyer and that the boat was seaworthy. The seller said that the boat might leak at some through-hull fittings and in hard sea from behind with many persons in the cockpit. Due to several coats of bottom paint the buyers could not see any sign of leakage, though there were cracks and algae around the propeller shaft inside the boat. On launching next year the boat turned out to leak 3–4 litres per day. The buy​ers had the defect repaired for 7,500 crowns and sought to have this amount repaid by the seller. – Law: Under section 19 of the Sale of Goods Act the seller in an “as is” sale is liable for defects only in three cases: (1) the object lacks qualities specifically assured, (2) the seller has failed to mention relevant defects of which he was aware and (3) the object is considerably inferior to what the buyer had reason to expect considering the price and other circumstances. Irrespective of “as is”, a buyer may not invoke defects which he ought to have noted on in​specting the object. Held: (1) “Seaworthy” was not a guarantee against the present order of leakage, especially as the seller mentioned leakage; (2) there was no evidence that the seller knew that the leakage was of this order; (3) the price of the boat was such that a defect that could be repaired for 7,500 crowns was not out of what could be “ex​pected”. Moreover, the buyers ought to have seen the crack and algae on a proper inspection. Thus there was no duty for the seller to compensate the defect.

1.3.3. Receiving stolen goods

Norrtälje DC 31 Oct. 2002, matter B 550-02

S had been found by the police in a stolen Bayliner 2855 motorboat, manipulated to start without a key. Interrogated, S alleged having bought the boat from one Per Andersson and later produced a receipt signed with that name, though no Per Andersson lived or had lived at the stated address. After trial for receiving stolen goods, the DC noted the following circumstances: Although Lars S professes to have paid 330,000 crowns for the boat – equal to his gross annual salary – he had neither required proof of the seller’s identity nor had the boat inspected or its an​tecedents investigated; he had not made a contract but could only show a receipt, which might be signed by any one; he pretended having found the boat in an add in Dagens Nyheter though that journal had no such add at the time; he gave inconsistent dates of the pretended sale and an unconvincing account of the place and manner of contracting; he was equally inconsistent about the manner of payment – first a bill, then 330,000 crowns in cash which he kept at home. The Court concluded that Lars S must beyond reasonable doubt have understood that the boat was stolen and was therefore guilty of receiving stolen property, gross degree. Lars S was sen​tenced to one year’s prison and to cover the owner’s insurance deductible, while the boat was forfeited to the insurance company. – Appeal pending.

1.4. Repair

Kalmar DC 4 Jan 2002 matter FT 678-01

R had ordered various boat repairs from H, who professed to have 20 years’ experience and to be regularly engaged by insurance companies. R collected the boat at night and paid 7,000 crowns for the repair, which he later reclaimed because he found the work to be badly done. A boat inspector engaged by R pronounced the work to be worthless, and R admitted only 500 crowns for materials. – DC, after consulting the General Complaints Board, held H entitled only to the 500 crowns, beside which H must cover inspection costs. – Non-appealable.

1.5. Vessel safety

Göta AC II 28 Oct. 2002 matter B 755-01 (Relax af Westervik)

Gothenburg9 Sept. 2002 matter B 5033-02 (Hasselö)

Requirement of Passenger Vessel Certificate, see below under carriage of passengers, 4.2.1.

2. Vessel Owners etc.

3. Personnel
3.1. Taxation

Gothenburg Administrative AC 15 March 2002 matter 5034-1999

Question deductibility of two hired-out vessels.

4. Employment of vessels

4.1. Carriage of goods

4.1.1. Applicability of standard terms

ND 2001, 1 West Sweden AC (NSAB)

Reza Akbari had left his previous occupation as a carpet dealer and was importing carpets for his own purposes, as a collector. On one occasion he had engaged Mahé Freight AB for the carriage of 106 carpets at a total value of 1.2 mill. SEK, of which 34 were lost, valued at 385,000 SEK. Reza A sued Mahé for compensation before Gothenburg DC. Mahé rejoined that suite was barred by the arbitration clause in the Scandinavian Forwarding Agents’ Ge​neral Conditions (“the Conditions”) to which reference is made in all Mahé’s correspond​ence and invoices and which must apply because Reza A is a carpet dealer and had described himself as such in the summons. 


The DC observed that the Conditions make exception for disputes under 300,000 SEK and undertakings of a mainly private nature, that Reza A had engaged Mahé informally without having had previous contacts with them and that printed references to the Conditions had been shown to appear only on invoices and letters sent long after contracting. Irrespective whether Reza A had been acting privately or as a merchant he was not bound by the Conditions.


Mahé appealed to AC against the DC’s decision to admit the case, claiming that as a carpet dealer Reza A must have used the services of other Forwarding Agents and must have known of their standard Conditions and would be bound without any express reference.


The AC observed that Mahé’s argument involved an allegation that the Conditions would be applicable to Reza A as customs of the trade or in some similar manner but that the Conditions do not in general have that status but that their application must be based on actual or construct​ive awareness that Mahé relied on the Conditions including the arbitration clause. As the AC did not find this to be proved, the Conditions did not apply. – Non-appealable.


Comment. The Conditions are not generally recognised as Customs of the Trade, Tiberg/ Dotevall, Mellanmansrätt, 9th ed. 1991 p. 134, though it has been recommended that they could be applied in commercial relationships without specific reference, Svea AC in ND 1980, 1, Grönfors, Avtalslagen 3rd ed. 1995 p. 67, Ramberg Spedition och fraktavtal 1983 p. 43, Ber​nitz, Standardavtalsrätt 4th ed. 1991 p. 29 and p. 74 (special aversion to arbitration clauses).

4.1.2. Damage to cargo

ND 2002, 3 Gothenburg DC (Betsy)

P&O Nedlloyd Ltd. undertook to carry two lathes with accessories from Nagoya in Japan to Gothenburg via Hamburg. Nedlloyd performed the main carriage to Hamburg and entrusted the on-carriage to Teamline GmbH upon chartered vessel Betsy. Teamline issued a local bill of lading to Nedlloyd as shipper. The cargo was damaged during the on-carriage. Nedlloyd sued Teamline for indemnity for whatever cargo insurer Svenska Brand might become entitled to in a pending suit against Nedlloyd. Teamline contested Nedlloyd’s entitlement to bring the action, invoking a prorogation clause that “any claim … under this Bill of Lading shall be … deter​mined by the Hamburg court …”. – The DC remarked that under the Act (1998:358) on Courts’ international competence and execution of judgements under the Brussels Convention, the said Convention applies as law in Sweden, so also Duijnstee v. Goderbauer, 1983 ECR 3663 and Trasporti Castelletti Spedizioni Internazionali SpA v. Hugo Trumpy. 1999 ECR 1-1597.  Although both parties are domiciled in Germany, the dispute is still international and subject to the Convention because it concerns a recourse claim that may affect Nedlloyd through the DC’s coming decision. The DC must therefore decide whether the prorogation clause satisfies the requirements of the Convention. For an agreement to have this effect, according to art. 17, it must be either (a) n writing or oral/confirmed in writing or (b) according to the practice of the parties, or (c) in international trade, in accordance with a custom of the trade or other practice that is or should be known and is generally observed; if these requirements are fulfilled, the indicated court is exclusively competent. There is nothing in this clause to break this strong presumption, and though the “Hamburg Court” is not an actual court, it must be taken to denote that Court in Hamburg which is competent under local rules. – Non-appealable.

ND 2002, 6 W Sweden AC  (Allianz)

Toyman Distribution AB had a general insurance with Skandia. Approached by seller W from Allianz Insurance, R, Toyman’s CEO, accepted the cheaper terms offered by them but request​ed cover for climatic temperature variations as he had had with Skandia, further specified by an example. W confirmed that Allianz would give the same cover as Skandia. R later received a policy exempting “variations in temperature due to the natural climate” and did not react to this. In fact Allianz applied the same cover as Skandia, and the clause R had had in mind was from a previous insurer. One consignment of toys being damaged by climatic temperature variation, Allianz refused cover. As reported in last year’s issue (Gothenburg DC 5 June 2001 matter T 9050-00) both the Adjuster and the DC, with two dissents, found for Allianz, by strict applic​ation of the policy. ​ AC, without stating further reasons, affirmed the DC’s judgement, and SC denied leave to appeal.
4.1.3. Delivery liability

ND 2000, 20 Gothenburg, West Sweden AC 2 Nov. 2001, matter T 2990-00, SC 19 Feb. 2002 matter T 4341-01 (water tanks)

As reported in last year’s issue, DC and AC found that while a carrier’s delivery duty is strict and mandatory under MC 13:52, carrier is still excused when delivery would expose it to se​rious sanctions by the US Government, which was fortified by the Hague Rules’ exemption for “arrest or restraint of princes, rulers or people”.  – Recalled appeal confirmed by SC.
Stenungsund DC 14 Dec. 2001 matter T 1519-00, W Sweden AC 18 Dec. 2002, matter T 1233-02

Värnamo Grusmaskiner AB (V) orally sold a rock crusher to Egyptian Habib “free Wallhamn” for SEK 1,175,000 plus the condition that the buyer should not be entitled to the cargo before payment. Due to payment delay the consignment was thereafter divided, one part being paid and dispatched, while the other remained at Wallhamn for a long time due to buyer’s procrastina​tion. V instructed the harbour Head Stevedore that none of the cargo must be dispatched with​out V’s orders; and after further delays V cancelled the sale. The Harbour still loaded the cargo on orders of Habib’s agent G, and V sued the Harbour for SEK 680,560, which was the amount not paid as a result of the release of the cargo. – DC. Under the Commercial Code 12:2 a storage contractor is fully liable for negligently caused damage or loss of cargo in its custody. The bailor must prove the storage agreement and the loss, and the contractor is then liable unless he proves that that the loss is not due to negligence on his side. The Harbour alleged that though V had undertaken to pay for the custody of the cargo, V had no valid storage contract, as the Harbour had reason to regard G as the ultimate principal and owner representative. Whether this notion was reasonable or not, it was not apparent to V and therefore cannot in​validate the agreement made with V. Releasing the cargo contrary V’s express prohibition was a breach of the agreement and entitles V to damages. An allegation that the goods were already in Habib’s indirect possession was contrary to the manifest fact that they were in the Harbour’s direct possession. Nor did the condition “free Wallhamn” as such give the buyers the right of disposition, and there was nothing in the relationship indicating such an intention. Certain allegations relating to the value of the cargo were likewise rejected. Although V might have granted Habib a certain credit at one time, which would lessen the claim by that amount, this had been superseded by the cancellation, whereof the Harbour had been informed. Full damages were due.


AC: The oral sale agreement reserved disposal to the seller until payment. The seller was therefore competent to contract with the Harbour until payment. Affirmed. – Dissent 1. When the machine arrived it was admitted into the harbour at the request and on instructions of G, who handled all formalities. The machine had thereby left the seller’s possession and was under G’s disposition. It was then vain for V to make agreements with the Harbour for the future handling of the cargo without G’s approval, and V’s agreement with the Harbour cannot have obliged the Harbour to follow V’s instructions. The Harbour has therefore not broken a valid agreement with V and cannot be held liable on that ground. Nor has the Harbour been guilty of unlawful disposal, as the goods were at the time in G’s possession for the purpose of the pre​sent situation (discussing authorities). – Dissent 2. Delivery “free” at a certain place involves the buyer having disposition when the object is placed as described and taken into the buyer’s or its representative’s custody. As all formalities had been entrusted to G, these requirements were fulfilled. The machine had therefore been delivered to the buyer and was no longer at the sel​ler’s disposition. – Appealed to SC.

4.2. Contract of storage

4.2.1. Delivery liability, see above under 4.1. Contract of carriage
4.3. Carriage of passengers

4.3.1. Licence to carry.

Göta AC II 28 Oct. 2002 matter B 755-01 (Relax af Westervik)

Last year’s account reported Kalmar DC 8 June 2001 matter B 304-01 in which a boat owner, while sentenced for negligence in sea traffic, was acquitted for having carried more than twelve passengers in his boat to and from an island without a passenger vessel certificate, as this re​quirement is not found in Directive no 98/18/EC, which Sweden has a duty to imple​ment. The AC affirmed the finding of negligence in sea traffic but – without changing the penalty – re​versed on the certificate issue, as Sweden’s duty to implement the EC Directive did not prevent Sweden from having rules outside of the Directive. – Non-appealable.


Comment: The requirement of passenger vessel certificate is based on SOLAS and is virtual​ly universally applied.

Gothenburg 9 Sept. 2002, matter B 5033-02 (Hasselö)

S’ motor vessel, with licence to carry up to 12 passengers, had taken 15 passengers on board for a trip from Henån to Käringön on the West Coast. S said he had not seen how many had come on board because he was busy holding the vessel steady, and he intended to count the passen​gers after departure. Before he had had time to do so, and to inform the passengers of the safety rules on board, Coastguards stopped his vessel. The weather was quiet and there was no particular risk. – The DC concluded that those on board, being unknown to S and uninformed of the safety rules on board, were passengers and that S was therefore guilty of breach of the Vessel Safety Act. Sentenced to fines. – Non-appealable.

4.4. Fishing

4,4,1, Unlawful trawling

7 Oct. 2002 matter B1434-02

J and K had been trawling for herring and had been sampling for proper weight. Measuring a sample of 100 kilos, Coastguards found that 80% were below the prescribed minimum length of 18 centimetres. The fishermen said that they had not known of the length requirement and that it is not practically feasible to measure fish on board. – The DC found them guilty of illegal trawling, and neither excuse availed. Each was sentenced to a money fine and forfeiture of the catch. – Appealed.

Gothenburg 2 Sept 2002, matter B 4062-02

F and C had been trawling in the Skagerack and had caught herring mostly below the permitted minimum length of 18 centimetres. They Court accepted their allegation that they did not know of the rule but held such ignorance of the law not excusable for professional fishermen. Sen​tenced to money fines plus forfeiture of the catch.

Gothenburg 23 Dec. 2002 matter B 5027-02

J Gothenburg and L had been fishing on international water outside all fishing zones without the Fishing Administration’s permit for those waters. They had landed and sold their catch at Skagen in Denmark. L had delayed submitting his fishing log concerning the catch, which may have con​tributed to overfishing. Indicted, both alleged that as their fishing application had been made by others, they did not know that it did not cover their fishing area. J added that the trip had not yielded any profit due to insufficient fish quality, and L said there has been a death on board and that conditions were chaotic. – DC. Although the explanations are plausible, they afford no excuse. Fines for such unlawful fishing are usually based on each vessel’s engine power but in this case, with joint trawling, may be properly based on average engine power. L’s delay in submitting his fishing log was too great to be excused by the conditions on board, and L was sentenced to fines for this offence. Forfeit not being clearly unconscionable, the value of their catch was declared forfeited. – Non-appealable.

Gothenburg 11 March 2002,. matter B 12637.01

Fisherman H had been trawling for Norway lobster in the Skagerack and had landed the catch in Denmark, where he was checked by a fishing inspector. Two baskets of mostly undersized lobster were found on board representing 14% of the total catch. The fishing log had not been filled in. H was indicted for breach of provisions that (1) no more than 10% of the catch may be undersized and (2) that the fishing log jumt be completed after each “fishing effort”. H alleged the lobsters in the baskets were not yet sorted and that he had intended to do this and complete the log on the way home. – The DC found that under the applicable provi​sions the catch should have been sorted directly before landing but that the excess quantity of 6.7 kilos was too insig​nificant to be sanctioned. But the log should have been filled in at the end of each trawling, and failure to do so merited modified fines. – Non-appealable.

4.4.2. Fishing season

Gothenburg 6 Nov. 2002, matter B 5171-02

A fisherman had taken up his crab nets just before the end of the permitted crab season. As the weather was hard, he had failed to see the floats of one net, and after returning home he had not had time to go out to collect it, as he was going fishing for several days. He had also thought the missing net might be stolen. – Indicted for fishing out of season, the fisherman was sen​tenced to fines and forfeiture of the net. – Non-appealable.

Gothenburg DC 18 Nov. 2002, matter B 7309-02

One day after the end of the permitted season, LA had left his lobster pots in the water, where they were found by a Coastguard inspector. LA alleged there was an incorrect statement of the week​day in a fisherman’s journal. – The DC found that the date itself was correct in the journ​al and that LA was guilty of the offence. Sentenced to a money fine. – Non-appelable.

5. Navigable waters

5.1. Traffic regulations

Svea AC X 26 June 2002 DB 165 matter B 4442-01 on Water Scooter prohibition, see above under 1.1. Vessel characteristics.
5.2. Navigation aids

5.1.1. Marine charts

W Sweden AC 24 Jan. 2002, matter T 3627-00.
A German chart of Göta Canal used certain depth curves and other features largely similar to what appeared in the National Administration’s charts of the same area, although the general impression and the information on the charts differed. The Administration sued the German publisher for copyright infringement and won in the DC. AC: Maps may be protected under the Act (1960: 729) on Copyright in Literary and Artistic Works, though the scope for ori​ginality is smaller than for writings and works of art. Facts such as places, boundaries and roads lack pro​tection, while individual use, choice and combination of facts may be protected. Individual traits may be borrowed from other models, but a systematic rendering of a general layout is a viola​tion. A choice and generalisation of facts according to principles other than used in the model does not violate the model’s copyright (citing authority). – The Canal Chart differs from the national charts in land information, nautical symbols and surrounding text information, while the hydrographic information has similarities with the national charts, though with a two-metre depth curve where the national charts have a three-metre curve. There has also been inde​pendent research. In general, the format, composition, surface, lines colouring and contents of the Canal Chart give it the character of an independent work and does not fall within the copy​right protection of the national charts. – The short-term protection afforded fact compilations under section 40 of the Act (catalogue protection) does not apply in view of the Court’s as​sessment of the Canal Chart as an independent work. Reversed – Appealed to SC.
5.3. Water pollution

5.3.1. Water Pollution Charge

StockholmDC IV 31 July 2002 matter B 3326-01, SveaAC V 24 Sept. 2002 matter Ö 7872-02 (White Star)

Monaco-owned M/T White Star was reported to have discharged oil in the Swedish Economic Zone, and Coastguards debited a water pollution charge. Appealing to Stockholm DC, its own​ers alleged, as far as relevant, that Sweden lacked jurisdiction. The discharge had been ascer​tained only by observation from a reconnaissance plane without any inspection or detention of the vessel. – Owners alleged that a physical inspection according to the Water Pollution Act (“WPA”) 6:2a revealing the existence of the requisites in the Act’s 8:6 and the Law of the Sea Convention (UNCLOS) were needed for the charge. Prosecutor: Coastguards’ authority follows from WPA. The Act’s 8:6 grants rights of compulsion but does not require such compulsion to have been exercised. Under UNCLOS art. 230 (1) only monetary penalties may be imposed on foreign vessels violating national pol​lution provisions in passage beyond the territorial sea. The Water Pollution Charge is such a monetary sanction, which is thus available to Coastguards. – DC: The power to impose a water pollution charge is regulated in the WPA. Its 2:2 provides a general prohibition against pollution through oil discharge from vessels within, inter alia, the Swedish economic zone. According to 8:1 a water pollution charge shall be exacted for “not inconsiderable” breach of duties stated in 2:2. – For foreign vessels 6:2a sets out certain limits to inspections while 8:6(2) regulates under what conditions prohibitions or injunctions for securing evidence may be imposed on foreign vessels in Sweden’s Economic zone. – AC. WPA 8:1&2 and 2:2 clarify that an administrative charge shall be exacted from the owner or operator of vessels for not inconsiderable oil dis​charges in Sweden’s economic zone. The competent authorities are Coastguards, and the right to appeal to the Courts does not make the charge a penal sanction. While Sweden has ratified UNCLOS, the Convention has not been incorporated as Swedish law. Neither the WPA nor general principles of international law exclude the right to impose a water pollution charge. Since, also, the provisions on inspection and other action against foreign vessels only imply limitations of investigation measures, the AC without going into the conformity of the Swedish rules with the Convention, dismissed the appeal. – Appealed to SC 13 Nov. 2002.
StockholmDC VI 31 July 2002 matter B 3469-01, SveaAC V 24 Sept. 2002 matter Ö 7759-02 (Alambra)

Coastguards imposed charge on Greek owners for oil spill in Swedish Economic Zone. – Owners: The charge was imposed after the ship had left the Swedish zone, which was ultra vires for Swedish authorities. UNCLOS art 220 (6) indicates under what conditions a coastal state may institute legal action against a vessel on account of discharge in the economic zone, i.e. (1) that the discharge has caused considerable damage or risk of such damage, (2) that there is clear objective evidence of the discharge from the vessel and (3) that the legal mea​sures are taken while the vessel is proceeding through the coastal state’s economic zone or territorial sea. As these requirements have not been satisfied, Coastguards lacked power to impose the charge. – Prosecutor: Coastguards are competent under the WPA. The Act’s 8:6 gives them compulsive power but does not require them to use this. Under UNCLOS art 230 (1) only economic sanctions may be imposed on a foreign vessel for violation of national provisions outside the territorial sea. The water pollution charge is an economic sanction. – DC. Imposition of a water pollution charge is regulated in the WPA, whose 2:2 imposes a general prohibition while 8:6 (2) grants the power to impose a water pollution charge. For foreign vessels WPA 6:2a sets limits to inspection rights and 8:6 (2) to the right of taking action to secure evidence. Owners claim that there must have arisen considerable damage or risk of such damage and that there must be clear objective proof of the discharge from a certain vessel. As observed, a water pollution charge shall be imposed when a not incon​siderable oil discharge has occurred in the economic zone. Insofar there is no special limitation for foreign vessels. The special rules for these only concern the possibilities of taking action against the vessel, which in the Court’s view is in accordance with the provisions in UNCLOS art. 220 as they regulate the conditions under which inspection or action for securing evidence may be taken against a foreign vessel in the economic zone. They do not impose a requirement of action being available against a particular vessel as a precondition for imposing a charge on the vessel owner. Nor is there ground for the allegation that the charge must be imposed while the ship is passing through the economic zone. Com​plaint denied. – AC. Similar reasons to the White Star case above. – Appealed to SC on 13th Nov. 2002.


Comment to both cases: Swedish courts use the dualistic approach to Convention implementation, i.e. they apply Swedish law and consider it to be for the legislator to implement international Conventions.

5.3.2. Criminal sanction for pollution

Norrköping DC 16 Nov. 2001 matter B 477-01 (Figaros)

As reported last year, owners and master of M/T Figaros, having paid a water pollution charge for an oil discharge, were acquitted of criminal liability for intentional action. – Appeal pending.

5.3.3. Criminal liability for environment blockade

Norrköping DC 27 June 2002 matter B 1521-02 (Fagervik)

Greenpeace launched a blockade on M/T Fagervik, ex Figaros, for an oil discharge for which the master and owners of the vessel had been acquitted by the DC (above). From their vessel Rainbow Warrior, they boarded Fagervik per rubber boats, clambering on board and spraying slogans along the ship’s side. Four youths of different nationalities were indicted for gross trespass, having entered the ship and chained themselves in her mast, and vessel owners claimed damages for detention . The accused alleged they had never been told to leave the vessel, that they had never prevented it from leaving the quay and that their action was justified by necessity to stop the vessel from continued criminal action. – DC. The accused were aware that their entry was not permitted. There was no emergency justifying the action. As they were aware that it would cause considerable economic harm to third parties, the offence is gross and in itself merits prison (NJA 1990 p. 315), but being hitherto unpunished they were let off with parole sentences. They were also held jointly and severally liable for x

detention at 6,873 €. – Appeal pending.

6. Maritime Traffic
6.1. Negligence in Sea Traffic
6.1.1. Grounding and collision

Stockholm DC XII 16 Oct. 2002 matter B 5027-00

On a summer night, L with three passengers on his 230 hp runabout was entering Stockholm harbour at 15 knots from the east. Simultaneously, V with one passenger in his heavy speed​boat was making about 20 knots out of the harbour. L was standing up for better sight and may have partially screened his white top light, while V had his red port light out of order. At a late stage V made a sudden turn across L’s way, causing both vessels to collide with a loss on L´s boat of two lives and two persons knocked unconscious and badly injured. After the acci​dent, L was found to have 0.85 blood alcohol while V had 0.4 °/oo and trace of narcotics. – DC. Both drivers have had deficient lookout. L was given a conditional sentence plus fines, while V got an unconditional prison sentence including other offences. Both were held jointly and severally liable for compensation for injuries and losses to the victims and their depend​ants. – Appealed.

Solna DC 21 Sept. 2001 matter B 1212-01, Svea AC matter B 7139-01

A boat anchored along the shore in a strait with its top light on was run into by a small runabout damaging the anchored boat and injuring the couple inside. Recovering from the shock, the latter came out after a few minutes and took the name and telephone number of S on the other boat, who, while obviously drunk, seemed to be in charge and thereafter took the boat away. S was indicted for marine intoxication, negligence in sea traffic and causation of bodily harm, while the injured couple claimed compensation for their injuries and their insurance company claimed repair costs. S said he had been picked up by the unknown owner of the smaller boat, who drove the boat into the collision, while S only brought it to the bank to get ashore, as the owner was too stunned for action. – DC. Since no one had seen S at the helm before the col​lision and the injured couple had only come up some five minutes after the crash, there is no proof that S had been conducting the boat. Bringing the boat to the shore constituted no danger and did not render him guilty of marine intoxication. Being acquitted of the indicted crime, S is not liable for the damage claims.  – Appeal pending at Svea AC.


Comment: Since the damage claims were brought by the prosecutor without any civil ground being cited by the private claimants, the claimants are dependent on the prosecution and cannot take advantage of the lighter burden of proof applicable to civil claims.

Norrtälje DC 16 Jan. 2002 matter B 1274-01

Johan M had been conducting a motorboat at 15 knots while sitting behind a screen through which he had limited lookout and had requested his two passengers to keep lookout for him. In doing so he collided with a sailboat. Johan was sentenced to fines only, considering his low age of 15. – Non-appealable.

Norrtälje DC 12 June 2002 matter B 556-02

T and G collided in good weather in the sheltered waters of Stomnarö. T came on a NE course while G was heading NW. G was hit in middle of his port side, while T is stated to have been hit forward on its starboard side. Neither boater had seen the other before the collision, and both were indicted for bad lockout. – DC. The damages indicate that while T has had in​sufficient lookout starboard, G had insufficient lookout forward. Both were sentenced to the same fines and held to pay full damages to one an other.

Comments: It is hard to see how both boats can have hit one another on opposite sides as the Court describes, and it is also hard to understand how the fault could be divided equally when clearly T came from G’s port side. – Non-appealable.

South Roslag DC 28 Aug. 2002 matter B 1276-02

see below under Marine Intoxication 6.2.2.

Malmö DC (Maritime Court) 30/11 2000 matter B 1462-00, AC for Skåne & Blekinge 18 Sept. 2001, matter B 30-01, leave to SC allowed 12 June 2002 matter Ö 3866-01 (Hyphestos)

This DC decision, in which the DC sentenced a pilot to fines for having ordered a “kick” that brought the piloted vessel to ram a pier and a crane, the necessary counter action being de​layed by order inertia on the Greek ship, was reported in last year’s issue. – Leave of appeal was de​nied by AC but admitted by SC, after additional evidence. Trial pending.
6.1.2. Speeding

South Roslag DC 23 April 2002 matter B 925-02 and South Roslag DC 19 Sept. 2002 matter B 924-02

Boaters accused of holding about twice the permitted speed in the straits at Vaxholm were sentenced to monetary fines. – Non-appealable.

South Roslag DC 8 Oct. 2002 matter B 2649-02

F had been caught exceeding the speed limit through the Vaxholm east passage. Boarding Coastguards had said 9–10 knots in the 8-knot area and nearly 15 knots in the 12-knot area, but a later penalty order stated 15 knots all through the strait. F denied this, alleging it was unac​ceptable to measure a boat’s speed by following it in another boat. The DC found the cont​rol method acceptable and fined F for at least 15 knots. – Appeal pending.

Stockholm DC XII 16 Oct. 2002 matter B 5027-00

see above under Collision  6.1.1. 

6.1.3. Traffic separation

South Roslag DC 30 Sept. 2002 matter B 2662-02

The Fortress at Vaxholm divides the local strait into an eastern and a western passage. The longer eastern passage is open to all traffic while the western passage by the town is reserved for regular traffic, though boats stopping for fuel in the eastern passage are suffered to continue through the strait. Stopped for passing through the eastern passage, L explained he had intended to fuel there but found the wake from passing boats to be disturbing and had then continued. The Court said that, finding the intended fuelling to be inconvenient, L should have returned out and continued through the eastern passage. L was sentenced to a fine. – Non-appealable.

6.1.4. Overloading

Stockholm DC 29 May 2002 matter B 2697-01, Svea AC 27 Aug. 2002 matter B 6704-02

A small aluminium motorboat labelled for max 450 kilos incl. persons on board was loaded, in spite of warning, with 800 kilos of bricks plus three passengers for a short passage on Lake Mäla​ren. Wake from a passing vessel caused the boat to capsize. Fines for breach of good seamanship. – Leave to AC denied. – Non-appealable.

6.2. Marine intoxication

6.2.1. Acquittals

Nacka DCIV 21 Nov. 2001, B 899-01, Svea AC V 18 June 2002 DB 80 matter B 9061-01

E, with about 2.28 °/oo blood alcohol, had left a celebration to warm up the boat engine for another participant, who was to drive the boat from the party. E was caught at the steering of the boat with one hand on the wheel. The DC found E to have cast off a painter, which the AC did not find to be proved. Reversing DC, AC acquitted E of gross marine intoxication. – Non-appealable.

6.2.2. Ordinary marine intoxication

Stockholm DC XII 16 Oct. 2002 matter B 5027-00

see above under Collision 6.1.1

Svea AC V 3 May 2002 DB 54 matter B 3679-02 affirming Nacka DC 28 Feb 2002 matter B 2543-01

A motor boat owner had briefly handed the helm to S in order to fetch a tape recorder from the cabin. Although S had 2.22 °/oo blood alcohol at the time, the Courts regarded his conduct of the boat as too short to constitute danger and sentenced S for ordinary marine intoxication and a number of other offences to 8 months’ prison. – Non-appealable.

South Roslag DC 28 Aug. 2002 matter B 1276-02

On his way back from fishing, B passed in his workboat along the shore of Rindö, when suddenly he was seen to swerve off his course and make straight for the shore, where the boat crashed upon a boulder. Some youths came down and, noting that B was drunk and that there was a child on board, tied the boat to the shore and called the police. B, his propeller in reverse, cut the line, whereupon the boat bounded backward into another boat and then repeated the manoeuvre. B then proceeded home, where he was later found to have a blood al​cohol content corresponding to 2.2 °/oo. Indicted for negligence in sea traffic, marine intoxica​tion and absconding, B said his little son had woken up distracting B from the conduct of his boat, that he had drunk at home before the alcohol test, and that he had intended to inform the other boat the day after. Noting inconsistencies in B’s explanations, the Court upon the testi​monies of one of the youths sentenced B to fines for the indicted offences plus damages to the other boat. – Non-appealable.

6.2.3. Gross marine intoxication (presumed at above 1 °/00 blood alcohol)

Malmö  DC 6 March 2002 matter B 1109-02, app. withdrawn AC Skåne & Blekinge 22 March 2002 matter B 704-02 (Albakor)

Russian vessel Albakor, a fish factory, left Kaliningrad on the 9 February 2002. The vessel was bound for Copenhagen and thence for the Norwegian Sea. On 11th Feb. 2002, Victor Av​rov, just signed on as second mate, was sole qualified navigator on the bridge from midnight till 0400. The ship’s master L had ordered 270° for at least 5 hours and then alteration to 290° to​wards Copenhagen. For unclear reasons Avrov ordered the course change an hour too early, which caused the ship to make for Kullagrund lighthouse and reef. The first mate, about to take over, came up just before the vessel hit the ground some 1.5 miles off the coast, too late to get the ship of its course. This ship hit the bottom hard and was still on the rock at the time of the trial. On being tested, Avrov showed an alcohol concentration corresponding to 1.86 °/oo, and there were several empty and half-empty vodka bottles on the bridge of the ves​sel. Avrov confessed to having drunk 20 centilitres, “which to a Russian would only have a bracing effect”, and said that a strong beer given him on the ferry which brought him ashore might account for the high alcohol reading. – The DC found that Arvin must have drunk more than he had admitted, that he had been unfit to fulfil his duties as mate, and that in view of the vessel’s characteristics and size and Arvin’s functions his conducting the vessel had constituted a tangible safety risk and gross marine intoxication. Considering that Avrov would lose his job and suffer other sanctions in his homeland, the Court sentenced him to only 2 months’ prison. The prosecutor withdrew an appeal for a higher sentence. – Non-appealable.

Gothenburg 30 Oct. 2002, matter B 1404-02

S was sole engineer on Swedish M/V Marie. The requirements of sobriety were high on board, which the crew of 9 persons were well aware of. South of Helgoland the vessel suffered a pro​peller shaft oil leakage, which was repaired by engineer trainee J as S was too drunk to walk properly and had to be held in a chair. S left the ship at the next Swedish port. On his indict​ment for gross marine intoxication, the DC remarked that his function on board was vital and subject to the MC’s sobriety requirement. In view of previous alcohol problems, he was sen​tenced to probation and special for alcoholism. He would have forfeited his authorisation as an engineer but for the fact that it had already expired without renewal. – Appeal pending.

Solna 21 Sept 2001 matter B 82-01, SveaAC V 30 May 2002 no 60 matter B 7244-01

At a Stockholm tavern, L, S and others had been celebrating L’s birthday. They left in dark​ness in S’ boat and were stopped by a police boat for speeding. Two policemen shone a search​light at them and were sure they saw L at the boat’s steering wheel. L was ordered to bring the boat ashore and having done so was found to have about 1.86 °/oo blood alcohol. Although both L and S and a comrade in another boat testified that it was S that had been steering, the DC found that, the two policemen being positive about the matter and having acted on service with​out any special motive to incriminate L, their testimony de​served credence. L got two months prison including two other offences. – Non-appealable.

SC 6 Feb. 2002 matter B 4407-02, ex SveaAC 4 Nov 01 B 42245-01, ex Nacka B 559-01

Nacka DC 21 May 2001 matter B 559-01, Svea AC 6 Nov. 2001 matter B 4245-01

Suffering a chest pain attack, Å, with a blood alcohol content of at least 1.99 °/oo, had run his boat ashore from an island anchorage. The DC found such driving was per se gross marine intoxication and that Å’s state was self-induced and no excuse. Conditional sentence and fines were confirmed by AC. – SC denied leave to appeal.
Eskilstuna DC 21 Nov. 2000 matter B 1823-00, SveaAC V 5 March 2002 DB 20 matter B 8872-00, SC 30 May 2002 matter B 1378-02

B had been drinking at an island party. In the small hours of the morning another boat saw B’s boat with unidentified driver overtaking theirs. Later, B’s boat crashed into a footbridge, which was partially demolished.  Shocked and bruised, B was brought ashore by neighbours, where he was found to have at least 1.65  °/oo blood alcohol. B was indicted for gross marine intox​ication and negligence in sea traffic and charged repair costs for the footbridge. He alleged that some one must have been driving his boat, as he had fallen asleep while at the island and woken up at the crash. – DC. As B was found in the circling boat in which no one else had been seen, “it does not seem particularly likely” that another person could have left the place without being seen by the witnesses. The overtaken boaters had seen B’s boat with one person on board, and B’s injuries were consistent with having steered the boat. There can be no reasonable doubt that he conducted it. Prison sentence plus damages to the bridge owner. – AC Prison sentence increased from one month to two months. –  Appeal to SC denied.

Tierp DC 22 Feb. 2001 matter 919-00, SveaAC 5 March 2002 DB 21 matter B 2361-01

Fisherman M had been spending an evening with some friends and drunk some wine, beer and brandy. He left at midnight to go home to his island and was stopped by coastguards because he carried no lights. He was found to be drunk, later measured at 2.15  °/oo. blood alcohol. He was indicted for gross marine intoxication. DC. M’s blood has shown considerable alcohol concentration. There were quite a number of boats around, and M had difficulty bringing his boat to the Coastguards. He is guilty of the indicted crime, which merits 1 month’s prison or 50 hours community service. – AC affirmed. – Non-appealable. 

Gothenburg DC 18 Nov. 2002, matter B 6442-02. 

PF had been crossing the Göta River at  the entrance of Gothenburg Harbour standing up in his 4.3 metre open boat. He admitted having drunk 5 litres of export beer, there were beer cans in the boat, and he had an alcohol breath concentration corresponding to 1.88°/oo. blood alcohol  But he had admittedly been proceeding slowly. He was held sufficiently punished by a condi​tional sentence plus fines. – Non-appealable.

Gothenburg 18 Nov. 2002, matter B 6813-02

Fisherman BL is diabetic, and alcohol may affect his judgement unexpectedly. Leaving a party during which he had been drinking, he went to his boat, cast off without regard to others moored outside, collided with a dredge and another boat and ran upon a mud bank and then left the har​bour in darkness without his lights on. He was found to have a breath alcohol corresponding to 1.24  °/oo. blood alcohol. – The DC, ignoring BL’s statement that he did not know of a diabetic’s particular sensitivity to alcohol, passed a conditional sentence with 50 hours’ community ser​vice for gross marine intoxication. – Non-appealable.

Gothenburg DC 7 Oct. 2002, matter B 1408-02

Mats A, with previous sentences for drunken driving, had arrived stark naked in his motorboat at his home harbour, after grounding outside and then driving on under a hood which did not allow him proper lookout. He was found to have an alcohol breath concentration corresponding to 2.12 °/oo. blood alcohol and was indicted for gross marine intoxication. – DC, disregarding Mats A’s story of engine trouble, drifting aground and paddling into the harbour, sentenced him to 1 months prison. – Appealed.

Skellefteå DC 20 Nov. 2002 matter B 959-01, AC Upper Norrland 18 Sept. 2002 , matter B 373-01, SC 18 Nov. 2002, matter B 37141-02

H had grown up a fisherman, was an examined skipper and had participated in Swedish sailing championships. He had driven a 6-metre 25 hp runabout on a river and into a lock, where the boat lightly touched the transom of a coastguard boat. Having been found to have a alcohol con​centration of about 1,32 °/oo, H was sentenced for gross marine intoxication on account merely of this measurement, the prosecutor having dropped a charge that his conduct of the boat con​stituted a tangible marine safety risk. – AC affirmed without stated reasons. – SC denied leave to appeal.
Malmö DC 5 Dec. 2000 matter B 5393-00, AC Skåne & Blekinge 5 March 2002 DB 2043 matter B 12-01

At the entrance of Limhamn harbour in Malmö Coastguards had hailed a boat without proper lights. The boat proceeded into the harbour but failed to moor properly and remained circling in the basin for a while. The boat turned out to be conducted by Z, whose blood showed an alco​hol concentration of some 2.02 °/oo. The AC found testimonies combined with the alcohol con​tent to prove intoxication and the content alone to show that it was gross. Z was sentenced to 1 month’s prison for gross marine intoxication. – Non-appealable.

Stenungsund DC 5 December 2002 matter B 1283-02

With some 1.96 °/oo blood alcohol Niklas had been driving his 90 hp runabout and been seen by witnesses unable to moor the boat and falling over on the dock. The Court found N guilty of the crime which, considering Niklas’ travelling in a port area and his alcohol concentration should deserve prison, though as an isolated offence it was sufficiently sanctioned by a con​ditional sentence and fifty hours community service. – Non-appealable.

Uppsala DC 3 Dec. 2002, matter B 3327-02

After a party in her island house, Louise A had brought her boat to Öregrund, where she con​tinued to drink wine and beer. While she was about to leave back to the island, two coastguard officers advised her to leave the helm to J. On being asked, J declined, because he knew nei​ther the boat nor the waters, and Louise set off with four guests, soon encountering the coast​guard boat. Her blood showed an alcohol content of 2 °/oo. – The DC regarded her failure to follow the coastguards’ advice as aggravating but still decided on a conditional sentence plus community service, as Louise was previously unpunished. – Non-appealable.

7. Salvage and rescue
7.1. Marine Search & Rescue (SAR)

AC West Sweden 19 June 2002, matter B 3398-01, affirming Gothenburg 26 June 2001, matter  B 2709-00

After the loss overboard of a young sailor off the west coast, search leader B and his assistant were indicted for tardiness and searching in the wrong area, and parents filed a consequential civil claim. DC:  criminal liability requires positive action and not mere failure to achieve a re​sult, though if the accused had been acting in a public capacity, they might be guilty of misuse of office. The Court held that SAR is not exercise of public authority and that mistakes in per​formance are not punishable. Obiter, the Court remarked that at the time the rescue leaders’ directions appeared reasonable, although in the light of after events they may have not have been adequate. Acquittal. – AC: The assistant bears no criminal liability for the choice of search area. The service itself is an exercise of public authority as far as acts affecting private persons are concerned, and failure to initiate a search should have the same character, but the manner of performing and choice of search areas does not.  Nor has B been shown to have been negligent. Acquittal affirmed and damages denied. – Non-appealable.

8. General and Particular Average

GA Statement, Average Adjuster no. 3043 32 Jan. 2002 (Sokna)

“Sokna” of Bergen, Norway, owned by Santorini Shipping, Bahamas, managed by Sunbay Management, Norway and Sea Partner, Gothenburg and chartered to Baltic Forest Line, Latvia, left Riga in Latvia on Dec. 7 1977 with a cargo of sawn timber, bound for London​derry/War​renpoint, Ireland. On December 11, the vessel put into Swedish Skärhamn to complete certain gear and replenish bunkers. Leaving Skärhamn soon after 1700 h, the vessel started to swerve starboard, and the master reduced speed. After repeated course changes to compensate the starboard helm, the vessel grounded on Systrarna rock just off Skärhamn. The weather was NE 5 with dense snow restricting visibility. Coastguards and the Maritime Administration were no​tified, and the vessel was inspected by divers. Salvors Röda Bolaget with tug Ingemar were engaged under Scand. Salvage Contract 1987 to tow the vessel off the rock into Skärhamn, which was achieved in the afternoon of the following day, and temporary repairs were effected at Skärhamn on the 13th December. Thereafter the vessel was detained by salvors’ claim for security, and she finally left on the 19th December, discharging her cargoes at destinations on the 29th and 30th December. – The Adjuster, stressing difficulties of getting correct and sufficient information, determined the various contributions, noting that certain cargo was not insured, that part of the cargo was finally sold at the salvors’ request by the Admiralty Marshal in Northern Ireland and that the low price obtained in this sale was taken into account in cal​culating the contributory value of the cargo. Asked to express his view on the ship’s loss of hire insurance, which should compensate for the time during which the vessel was deprived of income at the rate of daily earnings, the Adjuster found that such compensation was due for loss of income caused by damage – which was two days plus nine days for final repairs – but not for salvors’ detention to enforce security. As there were 14 deductible days in the loss of hire insurance, no compensation was due under this insurance. – Non-appealable.

GA Statement, Average Adjuster no. 3048, 21 May. 2002 (Nordking)

Swedish General Cargo vessel Nordking left Oxelösund 29th March 2001 for a voyage to Veijle in Denmark with a cargo of steel plates. A few hours out, the personnel on the bridge found that the vessel did not respond to her helm. At 23.45 h the SAR authorities had been contracted for towage, and at 0930 the tug “Astra” started towing the vessel back. The steel plates were transhipped into “Nordtransporter”, whereupon the tug “Ted” towed Nordking to Oskarshamn for repair, where a new rudder was made and fitted. – The Adjuster observed that the freight was paid on Nordtransporter’s discharge at Veijle and was thus at the shipowners’ risk; that the cargo interests had agreed by a non-separation agreement to accept contribution to the expenses caused by the rudder breakage; that expenses for on-carriage to destination with another vessel are permissible in GA to an amount corresponding to saved expenses (YAR rule F); and that, as costs for hire and bunkers are compensated directly in GA, expenses saved in the GA are storage costs, which the owners have calculated at 600 SEK per day. – Non-appealable.

GA Statement, Average Adjuster  no. 3049, 27 May. 2002 (Brevik)

Swedish M/T Brevik is a chemical tanker for carriage of oil and other such cargoes. The ship left Brofjorden on the West Coast on 21st December 2000 for a voyage to Karlstad via Gothenburg with gas oil. Up the Göta River after Gothenburg, those on the bridge heard a loud report from the stern. Expecting this to be from some unknown object in the water, they ordered full astern, which resulted in collision with the foundation of the Marieholm Bridge and extensive damage to the hull. Tugs from the Röda Bolaget were contracted to tow the vessel to safety near the bridge, whence the vessel was hauled to the Skarvik jetty to discharge its oil. The vessel was later towed to Falkvarv AB at Falkenberg for permanent repairs, which were completed on 8 January 2001 and, for propeller and paintwork, between the 25th and 29th March 2001. – The Adjuster, observing that cargo interests had signed a non-separation agreement accepting to contribute to costs caused by the accident as if the voyage had continued during the repair detention, noted that as the cargo was discharged in Gothenburg the voyage should be taken to have ended with the decision not to reload the oil for further carriage; that the owners must be taken to have decided, at the latest after completion of main repairs on 8th Jan​uary, not to continue the voyage and that the voyage must therefore be regarded as being fin​ished on that date;  and that as far as the GA is concerned the cargo still remains in Gothenburg, as Brevik never collected it. – Non-appealable.
9. Limitation of Liability

9.1. Limitation Fund 

ND 2002, 38 Gothenburg (Windfjord)

A vessel chartered by Ahlmark Line AB for a voyage from Kristinehamn to England foundered in September 2001 in the North Sea. Under the charterparty, disputes were subject to arbitration in Gothenburg according to Swedish law. Upon Ahlmark’s call for arbitration of an anticipated recourse claim for cargo damage, the shipowner applied to the Gothenburg to establish a lim​itation fund according to MC 9:7. The Court remarked that the arbitrated claim may be subject to limitation and allowed the fund to be established, including additional amounts that may be needed for remuneration to the fund administrator according to MC 12:4. ​ Non-appealable.
10. Marine Insurance
10.1 Hull Insurance

ND 2002, 26 Average Adjuster no. 3050 (Stena Carisma)

Stena AB had developed High Speed Ferries for certain lines. After Stena Carisma’s delivery from a Norwegian building yard in June 1997, it was found on guarantee inspection in February 1998 that serious corrosion had developed at the welds of certain aluminium alloy profiles to the hull. The yard being then bankrupt and a claim against the profile supplier having failed for late notice, Stena turned to its hull insurer, the Swedish Club. The Adjuster noted that the policy was an all risks insurance under the Swedish 1987 Hull Risk Conditions, and that it covered defects of material but exempted, inter alia, constructional defects and rust/etching. The Norske Veritas class society had approved the supplier for this vessel but had not approved the particular alloy until later, and then only for truly dry but not – as in this case – wet or humid areas.


Materials or constructional defect? Constructional defects, in Scandinavian insurance law, are weak or unsuitable constructions, including the choice of materials, and such defects may be objective or subjective depending on what was known at the time. Materials defects are defects of a type that renders the materials supplied defective, that is to say, the particular materials supplied being defective compared to other similar materials of the same description (citing Nor​wegian sources). As the same material has shown the same proclivity to corrosion on other vessels, it is not a materials defect but a constructional one. It is natural for a shipowner who is developing a type of vessels to support such damage.


Exemption for rust or etching. This must be considered to cover also other corrosion than rust (= steel corrosion), The Adjuster analysed and described the nature of corrosion. According to Stena the exemption should apply only if corrosion occurs on defective material, which the Adjuster denied. The exception might be inapplicable to rare and unex​pected corrosion but it does apply here. There is no right to compensation. – Non-appealable.

Average Adjuster, Particular Average Statement no. 3044, 4 February 2002 (Dyning)
Fishing vessel Dyning suffered serious engine damage on different occasions and on one oc​casion incursion of water into the Astic (the fish sensor) room, damaging the Astic equipment. The owner demanded insur​ance compensation. The vessel’s Small Vessel insurance covered machine damage only as far as caused by external contact. The Adjuster pointed out that for the engine damage the assured must show the existence of both such contact and causation. Ex​ternal contact might be possible for engine damage no 2, since a propeller blade had been bro​ken and rudder damage had arisen on that occasion. But no proof of causality had been brought, so cover was denied. For the Astic damage, the Adjuster found that the incursion of water was due to a broken pump flange which as such was not covered by the insurance and that, moreover, the Conditions indicated that the Astic installation was to be classified as part of the machinery and could therefore not be covered by the insurance. – Appeal pending 13 Jan. 2003.

Average Adjuster, Particular Average Statement no. 3045, 25 March 2002 (CSE Wellservicer)
Two of an offshore vessel’s Azimuth thrusters had developed cracks, which turned out to have been latent at delivery. The shipowners claimed compensation both for labour and material, while the insurer said that material was not to be covered, as that would involve enrichment for the assured. The Adjuster, distinguishing the situation of unknown damage from an earlier insurance, held that no compensation was due for the faulty material. – Non-appealable.

Adjuster’s Opinion, no. 3056, 4 December 2002 (Marsh Marine & Energy) 

Effect of a valued policy under §§ 2 and 27 (3) of the Swedish General Hull Conditions (the Conditions). Under a valued hull policy the shipowner may insure his entire interest but usually prefers special interest insurance for expected increments such as profitable cargo contracts. Advantages are lower premium and lower threshold for constructive total loss. As these interest policies are normally also valued, the owner can amply cover his interests.


Insurers are not happy about such split of insurances. It lessens the premium fundament for hull insurance and when a casualty has occurred, it may lessen the shipowner’s incentive to avoid total loss. The Conditions § 27 (3 ) has this background.


In a valued policy the compensable value is agreed, while in an open policy the stated amount sets a limit to the indemnity. Is, then, (1) a stated amount an evaluation and (2) is such an evaluation definite?


The Conditions’ § 2:


The insured value stated in the insurance contract is binding on the Insurer unless the Insured when effecting the insurance has given misleading information concerning the Vessel, of importance to the Insurer to know when estimating the value of the Vessel. 


Normally, a stated amount is an evaluation, but unclear expressions may occur (PA Statement no. 2711, Amie). Under the Conditions, a stated amount is presumed to be en evaluation. Whether the evaluation is wholly binding depends in principle also on the enrichment prohibition in mandatory sec. 39 of the Insurance Contract Act. But the section is scarcely applied in marine insurance (citing authorities). The decisive matter is whether under § 2 the assured has made misleading representations relating to the value of the vessel. What must be represented, under § 9 of the Conditions, is what the insurer asks for and what the shipowner realises is important to the insurer. Representations having the latter quality may concern both the vessel’s physical characteristics and such matters as loans and book values. The test is what is important to the insurer’s estimate. Such statements must be correct, without excuse for good faith. It is not necessary that the insurer made a real evaluation; his “estimate” is enough (citing authority). – Exceeding market value is not over evaluation, and this applies correspondingly to under evaluation. The Commentary’s statement that he insurance value should generally be the vessel’s uncontracted value is not decisive. Insurers do not usually mind high evaluations but are doubtful about low ones.


In order to prevent owners from undue hull or freight interest insurance beside the hull insurance, the Conditions provide in § 27 (3):


If the Insurer pays a total loss indemnity in accordance with items 1 and 2 and if indemnity is paid simultaneously from one or more hull or freight interest insurances which together exceed 1/4th of the insurance amount of the hull insurance, the total loss indemnity is reduced to a corresponding extent by the amount that exceeds 1/4 of the insurance amount.


Thus the insurance amount for total loss is reduced by such amount as is received from interest insurances, to the extent indemnity from these exceeds a quarter of the hull insurance amount. If the hull policy is valued, this value is a point of departure, whether the state of the increases or decreases the value. The valuation can be set aside only if the insurer has cancelled the evaluation for misleading representations. From this amount shall be deducted any indemnity from interest insurances in excess of 25 % of the insurance amount (example given). This new rule in Swedish hull insurance is modelled upon the Norwegian Plan. 


Thus, the estimated amount is binding also in total loss situations. The value can be set aside only for misleading information as stated. The reduction rule for under evaluation is based on the insurance amount. For an agreed value policy the agreed value is used, unless again there have been misleading statements.

10.2. Cargo Insurance

ND 2002, 15 Gothenburg (Yahroma)

Turkish Ocumuslar Tic. sold a cargo of larch and redwood to Swedish ESI “c&f free out Alexandria” with special duty for ESI to charter a vessel for the cargo. ESI in turn sold the cargo “cif Alexandria port free and out” to El Tawfik. The cargo was loaded at Lososibirsk on Russian river freighter Yahroma, chartered by Ocumuslar for carriage down the Jenissej River, west over the Kara Sea and past Nova Semlja and south through Russian rivers for tranship​ment, apparently, at Rostov. In convoy, the ship foundered in very hard weather in the Kara Sea , with total loss of the cargo. The cargo was insured on ESI’s behalf with Atlantica Modern Insurance, which policy was assigned to Tawfik, who claimed compensation for the loss. Atlantica denied liability for (1) unseaworthiness, (2) overloading, (3) vessel being over age and intended for rivers only, and (4) incorrect statements to insurer. – Average Adjuster:  According to the sales agreements shown Atlantica, the latter had cause to expect (1) ESI to have chartered a vessel and (2) ESI to have fulfilled this duty by chartering Yahroma. ESI were not entitled to transfer the chartering duty to Ocumuslar and remains responsible for the charter quality and disclosure of facts relating to the transport. Tawfik as assignee of the policy has no better right than ASI. – DC. Swedish law applies though the in​surance terms are Institute Cargo Clauses (ICC) Ch. (A) and (C), implying English law for the interpretation of “unseaworthiness”. The Court found that Tawfik had informed Atlantica only two months after the loss of the cargo and then without any details; that although Atlantica may have assumed the transport to be by sea around Norway and Gibraltar, the choice of transport by Russian rivers was not relevant since the loss occurred at a place which was in any case along the intended route, so that the risk had attached; that the parties had assumed that the carriage would be performed on a seaworthy ocean vessel and that, under the English law applicable for the interpretation of seaworthiness, ESI had the duty to positively ascertain that Yahroma had such seaworthiness, which she did not and which was causal to the loss. Thus Atlantica did not need to cover the loss. – Appeal pending.

10.3 Boat and Yacht Insurance

PA Statement 3046, 27 March 2002 (Sunbuster)

Peter L insured his Sunbuster motorboat and Honda engine with Atlantica. Later in the summer the boat was stolen. The theft was police reported by Peter’s sister and reported to Atlantica by cohabiting Gina G, who claimed to have been given the boat by Peter L. Atlantica refused pay​ment because Peter L had no insurable interest in the boat. A previous suit by Gina G at the Gothenburg City Court had been dismissed for lack of venue. Peter L now alleged the pur​ported gift to Gina G to be invalid. The Adjuster pointed out that although under the insurance conditions the insurance inures only for the assured as skipper or owner of the insured boat, this does not affect a change of ownership for which under section 54 of the Insurance Contract Act it inures for any one having an insurable interest in the boat, although as claimant the assur​ed has the full burden of showing such interest. The Adjuster found that Peter L had intended to use the insurance money to transfer capital to Gina G, that Peter L appeared to place ownership in the boat wherever it suited him, and that the necessary proof had not been furnished that the previously alleged transfer to Gina G was invalid.  Compensation denied. – Non-appealable.

Gothenburg DC 7 Oct. 2002 matter T 1499-02, from Average Adjuster, Particular Average Statement no 3041, 21 Jan. 2002 (Pretty Woman)

A sailing vessel had grounded at Suggorna outside Känsö outside Gothenburg, the skipper and mate – who was navigating at the time – having both air breath alcohol corresponding to at least 0.2 °/oo blood alcohol. The insurance conditions excepted for damage occurring “under influ​ence” of alcohol. The insurer, If, alleged that the provision was a condition that did not require a showing of causation. The Adjuster found the exception inapplicable, and that, since no caus​ation had been shown, compensation was due. – On appeal to DC, held: The exception must refer to such alcohol affection as makes the person unsuitable to conduct a boat. A mere show​ing of the stated air breath concentration does not indicate this, considering also that the testing policeman did not find visible signs of intoxication. Non-appealable. 

Average Adjuster, Particular Average Statement no 3042 28 January 2002 (Chris Craft)

Stefan M arrived late at night to his Chris Craft motorboat, lit some T-light (aluminium-footed) candles, which he placed upon a Perspex hatch. Then, after watching TV, he fell asleep. When he woke up in the morning the boat was burning, but Stefan managed to put out the fire. The insurer refused full coverage of the damage because of gross negligence accord​ing to the Con​ditions. The Adjuster pointed out that as the boat had undoubtedly been burn​ing, it was the insurer’s burden to show the applicability of the exception for gross negligence. The Adjuster said, cit​ing inter alia the preparatory works to the Consumer Insurance Act, that gross negli​gence envisaged clear nonchalance or recklessness and that falling asleep while the candles were burning was not such behaviour. Full cover awarded. – Non-appealable.

Average Adjuster, Particular Average Statement  no. 3047, 3rd April 2002 (Teka Electra)

At a boat mart, Sebastian S bought a motorboat whose previous owner was Jacob F. Next autumn he reported the boat stolen and claimed full insurance cover. In the same month Jacob F handed in an admittedly false report of his boat having been stolen. It appeared that the two had jointly bought a boat for twice the value of their own but had no means other than their boats to pay for this new object. The insurer refused cover, claiming that the reported theft had not occurred.  – The Adjuster, citing the SC in NJA 1984 p. 501 (I-II) said the burden of proof was on the assured to show the event by simple preponderance of evidence. No evi​dence of theft had been given other than Sebastian S’ telephonic report to the police. Sebas​tian S had at first refused to deliver telephone lists showing his contacts with Jacob F. It also appeared that Sebastian S’s only announcement for sale of his boat had been by means of a message exhibited on the boat and that both Sebastian S and Jacob F were rather heavily indebt​ed. The Adjuster did not find sufficient proof of theft of the boat and found for the insurer. – Appeal pending.

Average Adjuster, Particular Average Statement no. 3051, 12 September 2002 (Sindy)

In 1996 SJ bought an old double-ended mahogany motorboat, for which he later acquired a boat wagon on which he brought the boat to the Wooden Boat Club to work on her. In late March 1998 he insured the boat, paying on the 2 April. At the same time he brought the boat to Ängö harbour for launching but left her on the boat wagon locked to a fence. After some weeks without launching he found the boat to have disappeared, which he reported to the police and for which he claimed cover from the insurer, L. L objected, inter alia: that the boat was uninsured until March 1998, insurance being signed just before the reported theft; SJ has stated different dates of bringing the boat to Ängö as well as the possible period of theft; the friend alleged to have helped bringing the boat to Ängö cannot verify the locking of the wagon, and none other than this friend has seen the boat there; SJ’s economy was strained; SJ had no mooring place at Ängö;  those who have seen the boat do not view her as an object worth stealing; SJ had shown L Insurance’s inspector the wrong boat. – The Adjuster: In consumer insurance, the burden of proof of the occurrence of an insured event is mere preponderance of evidence, that is greater likelihood that an event entitling the assured to insurance money has occurred than that it has not. SJ’s police report of the theft is beyond doubt. But SJ has given different statements of the date of moving the boat. While it may be natural to forget, this weakens SJ’s credibility. Bringing the boat to Ängsö without launching for lack of a mooring place there seems strange and further weakens the credibility of SJ’s statements. The insurance of the boat just before the theft also speaks against SJ, and a statement by SJ that he expected the boats at the Club to be covered by a Club insurance is unsubstantiated and incorrect. SJ’s indication to L of the wrong insurance object is also embarrassing. Statements by others show that SJ’s description of the boat’s condition are exaggerated, that a sale of the boat would not bring much revenue and that the boat was not an attractive object of theft. SJ’s economic situation was strained, with tax arrears after bank​ruptcy of a cafeteria he had been conducting. Relief denied. – Non-appealable.

Average Adjuster, Particular Average Statement no. 3053, 15 October 2002 (Vanessa)

Spouses S owned a Marieholm 24 boat with a 170 hp inboard engine. On a trial trip in September 1997, Bengt S noted smoke coming out of the cabin, which developed into an ex​plosive fire that burnt out the boat. Bengt jumped into the water and was brought to hospital with burns. His wife U having insured the boat with L Insurance, Bengt reported the loss to L. On L’s refusal to pay, Bengt and U sued L at the local DC, which referred the matter to the Adjuster. L alleged that the spouses had vainly tried to sell the boat; that they had bought another boat earlier the same summer; that in the morning of the damage Bengt S had called to inquire whether the insurance was in force; that a fuel line had been twisted in a way that would not have admitted sufficient fuel to run the engine, that the twist had caused a breach and fuel leakage; and that an inspection had revealed inflammable liquids on board. More​over, the insurance was signed for U and not for Bengt. – Adjuster: While the assured must show the occurrence of an insured event by preponderance of evidence, exceptions adduced by the insurer require full proof (citing cases). Thus while the assured has to show fire by preponderant evidence, the insurer must advance full proof of the fire being self-induced. Technical investigations have not given definite information how or where the fire arose. On the other hand the technical investigations have shown that the fuel line was so twisted that the en​gine would have insufficient fuel and that the pipe had broken through torsion, all of which indicates that the pipe had been twisted at sea after the fire. But statements by S that he had trouble with the engine on the morning of the accident tend to weaken this assumption. Also, Bengt S’ inquiry of the applicability of the insurance was explained by apprehension that the insurance might have been transferred to the family’s new boat. Nor was there proof of eco​nomical motives for inducing the fire. L Insurance must therefore pay, and as both spouses owned the boat together, they were both entitled to insurance money under the Insurance Contract Act sec. 54. – Appeal pending.

Average Adjuster, Particular Average Statement no. 3054, 22 October 2002 (Nimbus 26)

On 10 December 2000 Dick S reported to the police that his boat had been stolen the night before: later he notified his insurance TH. However, the boat had then already been found run up on the shore, full of half-drunk spirit bottles and beer cans. After being informed by TH of the finding, Dick made a new report to TH, now for sea damage,  saying he had gone out with the boat and lost conscience. TH refused payment on account of (1) intoxication or (2) lack of care in driving his boat in exhausted condition, (3) insufficient manning and (4) the general set-down for gross negligence. – Adjuster. While the assured must show an insured event by preponderance of evidence, the insurer must give full proof of an applicable exception. In spite of the bottles and cans and Dick S’s incorrect report to the police, there is not sufficient proof of intoxication. But the misstatement of the circumstances and inconclusive explan​ations of what may have happened, combined with the fact that Dick S had had a similar insurance matter with a previous boat, impaired Dick’s credence, and his taking the boat out in circumstances which he clearly did not master was such gross negligence as justified TH’s setting down the insurance compensation to zero. – Non-appealable.

Average Adjuster, Particular Average Statement no. 3055, 23 October 2002 (Searay 270)

Risto S had an Atlantica insurance, valid for sea risks during the period 1/4–1/10. He had handed the boat to a broker for sale, and the boat was stolen from the broker’s locked wharf during the weekend 13–15 October 2001. Atlantica refused payment, as the insurance did not cover loss in the water at the relevant period. – Adjuster. The insurance was first signed in 2000 and renewed May 2001. The May policy states that “comprehensive insurance in the water ap​plies 1 Apr.–1 October”, and the Full Conditions clarify that the insurance does not apply to any type of loss occurring while the boat is in the water outside the stated period. The Adjuster does not accept the assured’s contention that he had not received the applicable Full Conditions. As these are not unclear, there is not room to apply the contra proferentem rule. Nor are the conditions unfair, and Risto S has received full notice of them. It makes no difference that the theft risk might be the same during the winter as during the summer; the in-water insurance does not apply during the winter. Moreover, Risto S had asked for a prolongation the year before and should have realised that there is a time limitation. There is no insurance cover and not ground for adjustment of the condition. – Appeal pending.

11. Courts and Procedure
11.1. Jurisdiction

Malmö DC 18 May 2002 matter T 3501-02

The Court declined jurisdiction for a Maritime Declaration concerning grounding with bottom damage on the arti​ficial island of Pepparholmen on the Danish side of the Öresund Strait.

11.1.1. Arbitration clause

ND 2001, 1 West Sweden AC (NS see under Contract of carriage 4.1.1.

11.1.2. Prorogation clause

ND 2002, 3 Gothenburg DC (Betsy), see under damage to cargo 4.1.2.
11.2. Arrest of vessels

Stockholm DC IV 15 July 2002 T 11513-02  (Mindaugas)

M/S Mindaugas had collided with claimant’s vessel Georg Ots, then moored in the harbour of Tallinn. While Mindaugas was at the port of Gävle, the claimant applied to the Stockholm City Court as Maritime Court for an interlocutory arrest order for Minduagas. The Court found that the claimant had shown likely cause for the debt and for a maritime lien and that the vessel’s pending departure was a circumstance normally indicating risk in delay. But as the claimant had not presented circumstances indicating apprehension of the debtor’s evading payment, as re​quired in  15:1 of the Procedural Code, applicable according to MC 4:2, the order was denied. – Non-appealable.


Comment:  The Court does not seem to have noted that under MC 3:40(3) the for claims secured by a maritime lien the court may declare the arrest of the vessel even without risk of the debtor’s evading payment of his debt.

Malmö DC 6 March 2002 matter T 1863-02 (tug Nestor)

Isle-of-Man registered Nestor had been towing barge Barney, anchoring the barge at a place where its anchor damaged a fiber-optic cable, belonging to Finnish Sonera Carrier Networks OY and marked on the chart, which necessitated repairs for € 197,475. According to Sonera, Nestor’s owners were strictly liable for the damage. While Nestor was lying in Malmö harbour, Sonera applied for an interlocutory arrest order. The Court found that Sonera had shown likely cause for a maritime claim under MC 4:3 and for the likely lawsuit. But as indications of the debtor’s unwillingness to pay, as required under the 15:1 of the Procedural Code, Sonera had alleged only that the tug would leave Sweden on the evening (of the decision), which is not sufficient for an arrest. – Non-appealable.


Comment: Claimants had not averred a maritime lien for their claim, although such a lien should have been assertable under MC 3:36(2), in which case evasion of payment need not be shown, MD 3:40(3).

Kalmar DC 19 April 2002 matter T 295-02

Interlocutory arrest allowed for pension premiums; revoked after payment and case removed. – Non-appealable.

Kalmar DC 22 Oct. 2002 matter B 1733-02

Finnish fishing boat temporarily enjoined by Coastguards not to leave a Swedish fishing port until payment of an imposed water pollution charge. The owner appealed against the decision after the expiry of the prohibition. – DC. As the prohibition is no longer in force there is no need to review it. – Non-appealable.
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