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Collective bargaining has been the most transparent and dynamic expression of labour reality. Studying it enables us to understand who is negotiating, the issues being negotiated, and for whom this negotiation is taking place. Thus, it leads us to identify who the representative negotiators are in the bargaining unit, the matters on which there is consensus and the occupational population affected, all of this while the agreement is still in effect. 

The collective agreement has been and still is an instrument for innovation in a firm’s industrial relations, an apparatus for apportioning rights and duties, and a tool for economic planning. 

A company’s production organisation, the way in which employees perform their jobs and perceive it to be appraised, the channels of participation and the very dimension of any conflict constitute some of the discernible signs that enable a closer appreciation of the realities of industrial relations.

Observing the structure of collective bargaining and sizing up the various areas of negotiation as well as the links between them makes it possible to identify those areas where there is the best chance of agreement. It also makes it possible to check the scenarios where the conflict has already come to a resolution, and at the same time determine the division of bargaining power between the different negotiating agents. Collective bargaining is thus a social as well as an economic and political microcosm.

However, the current expansion of trade relations across a frontierless economic space, and the manifold development of worldwide social relations, make it incumbent on us to consider what changes will take place in the future.

Though the ongoing transformations in the framework of relations between governments and markets are obvious, the cracks in the legal and institutional set-up that has hitherto been part of the European legal culture are less so. So exploring globalisation, and weighing up the moves of which it deprives governments – those newly chained Leviathans – is essential for appraising the slow, steady and inexorable development of a new legal approach.

The classic relations have been altered between politics and the economy, which defined the scenario by which governments and markets had been acting for decades. The balance between economic and political power has changed. Nowadays, for the first time, the economy has achieved its autonomy from politics. But that does not mean the ties of interdependence have been broken for the moment, since the role played by legislation and the courts still underpins the running of the market, and this will probably remain so until private contract and arbitration come to replace them as a privilege mechanism.

Hence there are two opposing views, that of the state and that of private enterprise, and their control extends over different areas: one of them enjoys a monopoly of legitimate power within a given territory, while the other operates without territorial limits to its expansion. The two also differ in their legal frameworks: public law for the first and private law for the second.

The legal techniques employed have different consequences. Governments have to deal with the consequences of fulfilment or non-fulfilment of the mandatory regulations to which they subject their citizens. The private sector does not take account of a pre-established system, but is based on the strategic logic of mutual relations with other social agents, and this opens the way to both cooperation and conflict.

In Europe the role of the state is considered to be that of a force or power attaching to a territory. The law is conceived of as having a legitimately imposed sovereign mandate, under which conflicts are decided and the decisions given effect by judges and the courts, usually in writing, and in conformity with the tradition of legal positivism rather than that of individualist pragmatism. replace them as the processes of choice.

We all know that the financial structure of today’s economy is based on a concept of property which is abstract, well-suited to movement without territorial boundaries and to assuming speculative risks. It is therefore subject to uncertainty and is far from the equilibrium of classical economics. We also know that technology develops to serve production and innovation, and that its research and knowledge structures are now located in supra-territorial private enterprises, not in the public sector around government as they used to be traditionally.

What is now called globalisation expresses itself in the language of private benefit, and its institutional domain is an offshoot of common law. This entails a reduction of the space devoted to law as a state monopoly, as well as of the continental tradition of civil law in Europe. As Teubner has pointed out, the law of commercial transactions – the lex mercatoria –is the clearest example there is of stateless, global law.  

This law takes shape as the product of a conventional matrix and commercial and technological extensions. Accordingly, a changeable, decentralised – or polycentric – legal milieu is created which need not be fitted into the kind of logical and systematic discourse that is typical of state law. To cite Teubner again, it is law that arises on paralegal principles, that is produced in the context of old law but is consistent with the workings of commerce and technology. 

Since companies are organisations which set in motion human and material resources, and since the businessman acts as intermediary between the means of production and the consumer, his decisions are constantly affected by the exigencies of production methods and consumption patterns. They are likewise significantly influenced by the conditions of market competition.

The fundamental situation of businesses as economic agents makes them dynamically incorporate any kind of change in their environment. Both organisational and technological innovation make demands that ensure the constant upkeep of the entity itself. Changes in manufacturing processes, the integration of new production tools and techniques, and the consequent modifications of processes, tasks and working methods, inevitably bring with them changes in worker management.

 The new work organisation requires workers who are able to perform a variety of tasks, and at the same time it requires teamwork, personalised remuneration, profit sharing and intensive training among other things. All this results indirectly from the progressive decline of job demarcation, which in turn is due, among other reasons, to workers’ functional versatility and to the tendency to measure precisely their individual productivity. This new set of conditions is highly relevant for business enterprises and has to be taken into account when putting order into industrial relations.

In order to meet such demands, the productive organisation of the enterprise has to be reflected in its collective bargaining. But we should add that not all levels of bargaining can provide solutions to make up for the loss of homogeneity and the increasing heterogeneity in productive organisations.

Fixing working conditions at the level of a whole branch of industry is notoriously inflexible, especially when there is a desire to transform working conditions through negotiation. Because of this, decentralised bargaining has become a favoured option.

Nevertheless, decentralised negotiations are not always suitable, for instance when technological and productive differences between companies are not significant. It may also be ruled out when there is a widespread rejection by workers of the risk that accompanies decentralisation.      

Both the productive context and the political and economic conditions in which negotiations take place, as well as the way in which the collective parties are organised and act, can influence determination of the bargaining space. Trying to establish the right apportionment of the different interests at stake becomes a balancing act.

The different ways in which the productive fabric of a given territory may be organised – such as the degree to which the businesses in a certain industrial sector or branch are homogeneous in size or vary in their proportions – entail a choice between different bargaining levels. This conditions the bargaining structure.

The proliferation of small production units as opposed to very large businesses naturally causes a trend towards a different view of the appropriate bargaining level. However, the size of the business, if it is measured only by the number of people engaged in it, is not a reliable criterion, whereas its productive capacity is. Companies with a small number of workers may on the contrary be highly productive due to their being intensive in technology rather than in manpower. Technology and manpower levels are therefore two variables that definitely count choosing the suitable bargaining level.

Another circumstance affecting the productive fabric, and which has little relationship with the variables just mentioned, is the degree of decentralisation of production that prevails in a specific industrial sector or branch. Big production units have in may cases been fragmented into a proliferation of companies linked together by the sequence of a production process instead of the whole process being concentrated in one place. As a result, there is reluctance to being unified again by a collective agreement which, from the business perspective, would reduce the opportunity costs incurred.

An opposite current to the preceding one is financial concentration, which can occur through takeovers and mergers, or by forming alliances of companies. It leads at first not so much to a direct alteration of the productive fabric as to a change in bargaining strategies, including of course that of collective agreements.

Competition is another variable to be considered along with the previous ones. It is well known that competition among employers themselves on the one side, and among workers on the other side, has always been one of the primary issues affected by collective agreements.

Big differences in competitiveness between companies can result in two types of behaviour. It may be that the least competitive refuse to negotiate in the same bargaining space with the most competitive, thinking that the latter will fix higher standards than they themselves can bear; whereas the best companies will accept such standards if they do not want the agreement to increase value added because of labour costs. The other possibility is that the worst-off try to join forces with the most productive, in an attempt to set in motion a process of modernisation.

The existence of the two possibilities causes considerable differences of attitude towards the choice of bargaining space, irrespective of the attitude of the workers’ representatives.

Another aspect concerning the productive fabric is its penetration by innovative sectors, which are usually organised on the basis of small units of production. Their presence in collective bargaining usually starts by being merely token, under the application of an agreement that does not significantly reorganise working conditions. But in this way some adaptation of contract conditions to individual units is achieved in practice. At a subsequent stage, it may be possible to opt for a company agreement as the channel for the particular interests of workers and employer.

The company agreement thus plays an especially important role in small production units with a high level of professional training, which are technology intensive, have high value added, and need to be able to adapt radically and dynamically to the market.

Political and economic environments influence the bargaining structure, as we have seen above with respect to the productive fabric. Let us focus first on the political conditions. It should be said they usually operate subtly and indirectly in the field we are dealing with, whether they be favourable or unfavourable to particular bargaining levels.

Once collective bargaining is introduced into the major scenario of resource distribution, the economic situation not only conditions the volume and nature of the distribution of goods, but also the areas where this distribution takes place. The economic environment therefore acts as a systemic element in the choice of the bargaining level.

It is commonly believed that the relationship between economic situation and bargaining level manifests itself as centralisation or decentralisation of collective bargaining. Hence traditional wisdom has it that when the economy is buoyant there is a tendency to decentralise, whereas when the economy is not doing so well the trend is the opposite. From the workers’ viewpoint, the motivation for centralising in a particular sector has been to unite their forces so as to strengthen their bargaining power and ensure wage uniformity in crisis situations. Government, on the other hand, used to find centralisation useful for implementing a wages policy, and it was considered to mean that all employers’ costs would be similar.

Recent experience seems not to confirm the above line of argument completely, although this does not mean that the economic environment is left without any influence at all on the bargaining structure. What happens is that the domino effect of improvements in wages becomes less important when the different levels of bargaining are linked closely together, and this deprives centralisation of one of its basic justifications. On the other hand, reaching agreement on the management of the organisation becomes a very important function of the collective agreement, and this means that the business unit, which is the typical sphere of decentralisation, tends to play the leading role in the negotiations regardless of the economic situation.  

Both the organisation and the action of the members of collective agreements, insofar as they are done through associations within the political system, are usually promoted as focal points of mediating power between the state and the individual. This statement could equally well have been made when talking about the influence of the political environment, but it is mentioned here bearing in mind that the organisation and running of interest groups, i.e. trade unions and employers’ associations, though they might be expected to act by incentive, end up having a life of their own.

Interest groups such as trade unions, which are centrally organised and have control over their members, tend to operate monolithically and hierarchically, and they transfer their practices to collective bargaining. Even when the organisation is exceptional for its articulation into multisectoral territorial units with a degree of autonomy, its actions usually turn out to be unitary. All this endows it with negotiating strength in both centralised and decentralised negotiations, so long as these are not brought down to company level, where the organisation’s power is reduced. 

On the other hand, employers’ associations are organisations whose centralisation is fragile and they have little control over their members. So when they take part in decentralised bargaining, they usually reveal their weakness by following policies that have little unity or cohesion. Paradoxically, this situation is reversed in centralised bargaining

The foregoing shows how the organisation and modus operandi of the parties to collective bargaining can reinforce their influence and bargaining power in certain bargaining spaces, and favour the choice of one bargaining level over another. 
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