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Abstract:

The issue of guarantee on equal opportunities in job access and professional promotion is not only a legislator competence, either its fulfilment is an exclusive task of the manager. Developing this functions belongs also to the social partners through the adoption of collective bargaining, the collective agreements are an ideal complementary instruments to legal regulation in promoting and strengthening equal treatment, thereby supporting the legislative measures. Specially in a country like Spain where the rate of female activity is one of the lowest rates in the European Union (about 40%), being too many the professions in which woman is not already present enough. And nevertheless there are not regulations in the collective bargaining (nor sectoral level, nor enterprise) that encourage the female employment:

1.- The unique mentions about the access to job reproduce the constitutional principle of no discrimination. There’s not regulation about recruitment and selection neither the female employment provides a stimulus in the professions where women are under-represented.

2. - In the Spanish enterprises promoting means continue resting, almost exclusively, in the seniority of the employee, not attending their skills. There is no introduction either of objective test as principal approach for professional rank promoting.

3. - It is surprising the absence of conventional references to training systems, which is one of the basic supports to make real the equal treatment. It is showy to find out that the training systems programs do not content specific plans intended for women: neither for improve their incorporation level, nor referred to their possibilities to reach a job (post) with certain responsibility. 

Collective bargaining should avoid that sex was a condition that discriminates at job, that splits the different jobs and occupations, men doing some of them and women others -the less qualified ones-. This, by the way, group most female working population around the so called: atypical contracts (fixed-term ant part-time works). To make a success of this issue, the disadvantage situations suffered by Spanish women in the labour market  must be corrected.

Spanish collective bargaining is still, in general, only sligthly permeable to regulate in its contents reports referred to non-discrimination on grounds of sex. In the paper a report is made from which we can appreciate how difficult is to find clauses in collective agreement that expressly mention equal opportunities for men and women, both in the analysed subjects (job access, equal opportunities promotion and training systems) and in any other. We can affirm that acquisition of firm commitments that make real the non-discriminatory treatment is being rather slow, disregarding the orders of the European Union and the Spanish laws. There is no introduction neither of positive actions by the social partners in order to reduce or remove the inequalities that are present in the collective framework agreements in Spain which affect women’s opportunities. We have detected a several gap between gender policy and legislation against discrimination and favour of action to promote equality and practice.

Nevertheless, being true all these described shortages, we observe an awakening in the inter-branch summit Agreement for collective bargaining 2002 (signed by employers’ association: CEOE, CEPYME, and unions: UGT and CCOO last December, 20th 2001) where for the first time the social players wrote down the necessity of promote the equal opportunities for women and men, removing the possible existing sex discriminations in working life. 
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 1.- Introduction

The work of the Spanish Collective Bargaining is being very slow in the acquisition of firm commitments that make the equality of opportunities a reality between men and women. The first valuation of the absence of questions referred to these subjects must in principle be little favourable. Still it is left much to do. But if we are transferred to the field of the actions introduced by the collective bargaining to reduce the inequalities for men and women the cloud becomes cloudier, without mattering what is the matter that is approached: the access to the employment, the promotion or the vocational training. We shouldn’t forget either that to a great extent this question has to be observed from the enterprise practice. 

The agreements reached by employee representatives and employers turned labour dispositions, it suppose the bridge between the incomplete state legislation and the individual application of the labour norms like producer of the labour norm from the legal pluralism that contains article 37 of the Spanish Constitution. 

The conventional norms in the respect and accommodation to the effective norm must develop an important function in the profit of a non-discriminatory treatment and in the equality of conditions between men and women when we talk about the access to employment, promotion and vocational training. In Spain that equality is far from being real since of each 100 men only 59 women work. 

Article 85.1 of the Spanish Workers’ Statute (ET) allows to the Collective Agreements regulate whichever conditions affect the employment. But a minimum mention to the equality of opportunities for men and women in the top Agreements is not detected until the present year, since neither the inter-branch summit Agreement on Collective bargaining reached the 28 of April of 1997 by the social parts in the summit, nor in the summit Agreement on Cover of Emptinesses of the same date. The interest of the players in this question is pronounced for the first time in the inter-branch summit Agreement for the Collective bargaining of 2002. It means that it finishes waking up the necessity to shape the negotiation of the real equality and the non-discrimination for sex reasons. In Spain attention has not been paid to the present time to the fact that for five years as a result of the process of Luxembourg the fourth pillar of the employment strategy has been indeed equal opportunities for men and women. In the text in this last agreement it is called to its incorporation to the Collective Agreements. The participation of the social partners is not exhausted here but that must transport the measures to the genuine frame of its negotiation: the Collective Agreements. The mention is lagging, still more if we think that the last more important labour reforms of years 1994, 1997 and 2001 grant a greater play to the main part in collective bargaining in the fixation working conditions. 

It corresponds to the signatory parties to guarantee the equal opportunities of both sexes, assuring the real equality. In that direction clauses of positive action must be contained in the Collective Agreements. In spite of the clear non existence in our Law of a general norm that protects the measures of positive action on grounds of sex, these measures have to be recognised themselves as much by application of art. 141.4 EC Treaty, like art. 5.2 of the Agreement number 111 of the OIL that textually indicates as every member can, previous consultation with the organisations of employers and workers, when these organisations exist, to define as not discriminatory any other special measures assigned to satisfy the particular necessities with the people to whom, for reasons such as sex, age, disability, family expenses or the social or cultural level, it will be generally recognised the necessity of protection or special attendance. Thus it has been specifically recognised by our Constitutional Court, in the diction of the real and effective equality that contains art. 9.2 Spanish Constitution, with the removal of how many obstacles prevent or make difficult their fullness. From the study made one concludes that in general the measures of positive action of the Spanish collective bargaining turn out to be a chimera. 

The clauses of the Collective Agreements refer generic character the principle of non-discrimination but they are not dedicated with specific character to questions related to the discrimination on grounds of sex. (For example in 2001 of all the negotiated Agreements in Spain 35% -workers affected- talked specifically about some aspect of the prohibition of discrimination). The matters boarded usually talk about very concrete aspects, mainly directed to the maintenance of the equality in questions of promotion and earnings, being littler the references to measures from positive action. All these mentions are important to place to female sex in a position of parity to the man. In the other hand the absence in many Collective Agreements of mentions means disinterestedness by the players towards these questions or the lack of presence of women in those activities. Although all this things should be changed in the next future, collective bargaining will have to modify nowadays reality and favour the recruitment and career development of women.

Despite of the non-existence of references to the gender in many of the matters that are negotiated and concretely in the next studies: getting a job, promotion and training system (following the Council Directive 76/207/EEC of 9 February 1976), is easily visible that the regulation of the same ones, in a sense or another will influence the work conditions of the woman directly. (Even when it is omitted, we insist, the direct reference.) Thus it happens for example in reference to the access to employment, the type of hiring, the preference of some workers than others, the tendency to avoid “several jobs at once” situations or the accomplishment of extraordinary hours. All it in the improvement of the conditions of employment of the group of women, because being that looks for new contracts, the taken influences the opportunity of contract women who at the present time are one of the groups of workers with greater unemployment. 

2.- Access to employment

In which it concerns to the access to employment, the manifestations that contain a reminder of the principle of non-discrimination on grounds of sex are very few. Often the diction of article 14 of the Spanish Constitution is reproduced. The Collective Agreements would have to suppress any indication of inequality inserting in its articles rules in selection processes that avoid arbitrary or unjustified treatments. They do not exist either in the sectoral Collective Agreements, either in those of company plans that foment the female work in those professions in which they are almost not represented. There is no correlation between the state regulation (Order of the Ministry of Work and Social Subjects of 16 of September of 1998) and the collective bargaining system to foment the female employment in those sectors where the index of employment is lower. 

The control is essential from the respect to the principle of non-discrimination when access to the employment is treated. Otherwise they would be out of the constitutional guardianship some of the most well-known consequences of this kind of sexual discrimination in work. Once the real disadvantage of the women is well-known to the labour world the first obstacle that is due to overcome is indeed this one. Soon to be able to improve the conditions of employment of women, and to prevent unequal treatments with respect to the men. 

This task would be an essential element to obtain in 2010 a rate of female employment should rise to close to 60% following the guidelines fixed in Lisbon (the spring European Extraordinary Council 2000). It will suppose a remarkable increase of the participation of women in the labour market. 

In fact there one few conventional clauses that contains some specific mention on the access forms of the personnel in the company. Still today some of them are sent to the corresponding rules governing of the old Spanish Ordenanzas de Trabajo. Or it does to the arranged thing in the effective legislation, to the norms on employment, with mention to the special dispositions on youthful employment, long play unemployed, workers of mature age, or handicapped persons, but never with references to the women group in those works where it is little represented. 

The conventional dispositions are limited when those refer to the principle of non-discrimination on grounds of sex. There, it is demanded to the companies at the moment of hiring that they must respect that principle or with a generic reference to the equality of access to all the jobs in the enterprise, without any discrimination. 

Other agreements (in special those of the public sector) regulate selection processes. There the processes and objective tests are fixed so that they have to be achieved, avoiding any arbitrary act. 

It would be recommendable that more Agreements contain as much clauses of Agreement indivisible because they entrusted to the joint monitoring commission the function of vigilance, looking after the fulfilment of the agreed thing, because if there are more agreements that gather the principle of non discrimination those guarantees would make that protection more effective. Also to charge to the employee representatives the control of the job access examinations to avoid the discrimination of the candidates because of its sex. Finally another measure can be the presentation by the companies of statistical data on its groups, with difference between sexes.

In general we can say that in recruitment and selection of personnel and hiring the conventional dispositions are few. It is also due to the freedom of hiring of the enterprises (that is extensive of its freedom of company) But, secondly, to a negotiation worried more in regulating aspects tied with already existing the labour relations that with the working futures. Nevertheless the social players (labour and management) would have to act in these preliminary acts of the labour hiring, observing the respect to the principle of equality like a limit to the enterprise freedom, preventing discriminations on grounds of sex under the protection of the Constitution (article 14) and of the labour norm (articles 4.2.c) and 17 ET); one that forces the manager to use neutral approach and to reject those that conceal any sort of discrimination (either directly or indirectly). 

The plurality of the Collective Agreements that contain norms about the processes that have to be followed in the selection and access the employment, does not go particularly to obtain an improvement of the equality of treatment on grounds of sex, nor to avoid the discriminations that by this cause could be motivated. But without a doubt in spite of being general dispositions its regulation invites to have present the woman in this selective process, and can be considered like advantageous norms for the female group. 

The absence of any reference to the gender in questions such as the period of test or the hiring by means of Temporary Agency Work also would have to be corrected. Control commitments of the possible performances are needed, in special protectors of the pregnant woman. 

 

3.- Atypical contracts and female employment 

A statistical data contrasted that when women work they have temporary contracts mainly, and part-time jobs. We can affirm that sex affects the atypical hiring remarkably. For that reason it is necessary to avoid whichever differences appear between typical contracts of work, indefinite and full-time and the rest of contractual modalities. 

If we left from the volume of atypical, temporary contracts and part-time work that are concluded with the female group, and we analysed the important role played by the collective bargaining system in the improvement of these employment, whichever greater it is its conventional development better will be its working conditions. In order to obtain it is due to deepen as far as possible in the establishment of clauses at the conclusion of temporary hiring (that were superior to those of the Law), paying attention to transformations of these indefinite contracts to, taking advantage of the important incentives that from the public institutions are offered for the hiring of women in sectors little represented. 

Recent Council Directive 1999/70/EC of 28 June 1999, relative one to the Agreement subscribed by ETUP, UNICE and CEEP on the work of certain duration contemplates in its articulated the principle of non discrimination for those workers who find celebrated their contract with temporary character in front of the fixed ones group. The most important volume of contracts with women to a great extent is made through temporary contracts. That supposes to deepen again in the equality of opportunities, prohibiting the less favourable treatment for the temporary worker, without prohibiting actions that were more favourable for them, although it allows the differentiated and less favourable treatment if objective reasons for it exist. It does not allow the discrimination between them and other workers motivated in seniority of employment criteria. It does not allow to fix working conditions motivated in this cause, the seniority of the employee, unless it takes care of justified objective reasons. That is again it favour of women because their time in the company, as a rule, is inferior to the one of the men. 

The state policies of employment fomented the indefinite hiring, and particularly the one of the woman in where it is represented little by means of the promotion contract. Also the Collective Agreements talk about those contracts (the transformation of the temporary contract in fixed is included, normally spent three years). 

On the other hand the references to the temporary hiring are heading for the so called formatives contracts, eventual contracts and during contracts. Most of the times the only reference is a remission to the effective legislation or its reproduction, with the expression of those questions that have been yielded to the collective bargaining system. 

The part-time hiring represents an inestimable stimulus to make compatible the familiar and labour life. However, it cannot become a marginal contract for women (more of 67% of part-time work contracts celebrated in Spain they are made with women). In order to prevent that it corresponds to the collective bargaining to articulate whichever measures to make possible the flexibility in the work performance and without this one supposes a backward movement in the working conditions and recognised rights. 

The important paper that can carry out part-time jobs collaborating to reduce the high rates of female unemployment was shown in the Agreement frame on the on part-time work (adopted by UNICE, CEEP and ETUP which later Council Directive 97/81/EC of 15 December). 

It deserves a lengthy treatment the interest shown on part-time hiring. This type of atypical contract frequently does not appear mentioned in the Collective Agreements, although it is certain that it does in those sectors where this kind of contracts is used more, as for example: hotel business, cleaning of buildings, education, domestic service and recreational activities. The conventional clauses are even more limited when in 1998 (arisen as a result of a Real Decreto-Ley 15/1998) and the recent reform in 2001 (Law 12/2001) talk about to the effective dispositions for these contracts. Perhaps because it still has the occasion to incorporate those legislative new features. 

It seems that from the perspective of the collective bargaining the part-time contract is considered a bad one which we have to leave as soon as possible to accede to a full-time hiring (also it is interpreted so by the Spanish legislator). Some conventional dispositions offer the possibility and preference part-time work contracts to full-time ones when vacant positions in the company take place. 

In Spain they do not please these contracts, unlike to what happens in other States of the European Union, in them the partial time jobs are considered like a mechanism of harmonisation between the labour and familiar (or personal) life. For example in Sweden, Germany and Holland any worker with small children has the right to work on part-time basis. Our legislation prefers a reduction of working hours for the care of the minor of less than 6 years or disabled people, in addition to patients, victims or motivated for other reasons of age (article 37.5 ET) never as part-time hiring. Not knowing in the collective contracts the possibility that appears in article 12.4.g) ET so that they establish the requirements and specialities for the conversion of full-time contracts on part-time work contracts when it is motivated for familiar or educational reasons. 

4.- The women’s difficulties of professional promotion in workplace

If the access to job is difficult to the female group it constitutes a hard task to find women who have prospered in their work and have jobs of high responsibility in the companies. The difficulties are increased in geometric progression when the woman wants to ascend in the different professional levels, as a result of the legitimate aspiration of all workers to promote themselves in their work. It takes place in spite of the expressed constitutional recognition to the right to the promotion through the work that appears contemplated in article 35 of the Spanish Constitution. 

The regulation of this matter by the collective agreements appears in the article 24 ET. After send to the parts of the negotiation which are the processes to make in the promotions, along with the main viewpoint that will be valued formation, merits, seniority of the employee, faculties and professional capabilities of workers’ organisation. In its second paragraph a reference to the principle equal treatment for male and female workers is made with the following text: the criteria of ascent in the company will comply with the common rules for the workers of both sex. 

In the Spanish promotion systems it influences too much the worker's seniority of the employee, and not as much his capacities. Nor even collective bargaining system is interested to deepen in the accomplishment of objective tests as standard of selection, sometimes as vehicle of access to the job, and of course for the ascent to all posts. 

The professional ascent must be granted applying criteria that respond in an objective and reasoned way to the experience, capacity (laborious and conduct of each person). But there are Collective Agreements that contain formulas respecting these principles. For example we can read: the agency will favour the professional promotion of the workers of the group, having respected the equality of opportunities. With sporadic character it appears the following clause, now with mention to the gender: for all the promotions of category will be no type of discrimination on grounds of sex.

The ideal would be that the promotion processes were preceded of the accomplishment of objective tests. These tests would be able to measure the aptitude of the candidate. In addition the participation of the representatives of the workers in the courts who judge the promotion or but at least looking after the neatness of the process is welcome. The supervision attributions that sometimes entrust to the joint monitoring commission of the Collective Agreement even of direct programming and development the training activities by the company, or a specific committee of training system and improvement is created by the social partners. In special the recognition to the equality of treatment in matter of promotion, with the following dispositions that specifically recognise the equality of conditions with special reference to sex -to cover the vacant jobs and avoiding any class of exceptions to this principle-. 

In the set of analysed Collective Agreements is not observed anyone that contains clauses that grant a preference in the promotion in favour of women, taking care of the inequalities that they suffer with respect to the men. 

5.- The training system as a key success factor of equal opportunities 

In the past the women’s education went to develop qualities that then were presumed own of the female tasks, avoiding any knowledge other than those. In this way it was powered from the regulated education a stereotype of female work. The woman only could accede to the professions in which she had been taught. It meant to leave outside its labour expectations the rest of works. To manage to break with that preconceived idea of female sex education was the first step to increase the number of women able to face new productive processes. Their insertion in totally hermetic jobs till day is allowed, it’s necessary actions aimed at overcoming gender stereotypes. Still today the studies of the Spanish women are concentrated (as far as regulated professional guidance) mainly in five branches of activity, of the twenty-two existing ones, that is to say: administrative and commercial, home, fashion, aesthetic hairdressing salon and the sanitary branch; if we pay attention to the university studies predominate the studies of legal and social sciences, sciences of the health and humanities (these appreciations are made without still having data of the participation of the women in the new modules of professional training more than one hundred and thirty that recently have been incorporated to the regulated studies. The effectiveness of the recent Law of qualifications and professional formation the Organic Law 5/2002 of 19 June cannot either be observed, because it is soon for that). 

The National Plan of Action for the Employment indicates the importance of the formative (training programmes) measures. From there it is called to the social actors to reach those agreements that favour the employment, with a pursuit of the effectiveness of the adopted actions. The Spanish Constitution orders to the public powers the promotion of a policy that guarantees the professional training system and readjustment, (article 40.2). The professional training system conforms a vital question for women given its high rates of unemployment, over 16%. Thanks to the vocational guidance and training system the insertion of the women in the employment market will be obtained in greater measure. Also it is important to guarantee the unquestionable training to those workers who want to re-enter themselves to their work, here the most important nucleus (in number of people) are  women. Many women left or interrupted their work during times, let’s take a look at the dedication of the mothers to the care of their children, beyond the three years with employment suspension and right to job’s reserve -for return to the labour market they need a new process of learning that facilitates that reintegration-. In these cases the promotion of the joint training programmes is the best one, and probably the most effective measure to save the obstacles that appear in the reality. The female group of workers is significantly more affected by long play unemployment. The maternity sometimes becomes a path of woman’s expulsion from labour market. Women are forced to leave their employment and the reinstatement is at least difficult when not impossible. The high rates of mothers who being workers do not return after their permissions by maternity to their job are very elevated. 

 

From the collective bargaining system optics the training program is contemplated almost in exclusive as a long life learning, that is to say, of adaptation to the permanent changes that take place throughout the labour life in the development of a work. The reform of the labour legislation in 1994 this question of almost exclusive way by the collective bargaining, article is assumed 23.2 ET orders to the Collective Agreements to fix the terms of exercise of the rights of recognised promotion and professional training to the performance of its work. Thus it will be strange to find dispositions that are sent to the professional guidance of the workers since this one occupational training system is assumed that it allows to find a employment, while that one the training system has by purpose taking care of the necessities of permanent learning, with the improvement of the qualifications, the knowledge and the aptitudes of the workers who already have an employment. 

The vocational training advanced training and retraining of the woman does not appear in the dispositions of the Spanish Collective Agreements, perhaps although it can be the access to all the professions to obtain their incorporation in excellent positions. Still the collective bargaining has not realised that. The training is the key for the incorporation in equality of conditions of the woman to the labour market. Perhaps the only visible manifestation of the occupational professional guidance in the Collective Agreements appears in the references that these contain to formative contracts of work, the so called for the formation, and the one of practices, being   sporadic the conventional dispositions relative to generic aspects of occupational professional training. 

Nevertheless the conventional texts in addition to sparing, are disappointing. Women are only mentioned as preferred group to receive vocational training in the third National summit for Training and in some sectoral Agreements of state scope. But everything is left there. And that is so in spite of the enormous financial resources that mainly from the institutions of the European Union are destined for this aim. In Spain there is a lack of specific plans of vocational guidance and vocational training that make the companies to obtain an approach with men rates, as much in the professions where the female population is not present, as in the intermediate controls and responsibility jobs of the companies. 

The training plans of tripartite character, approved by the government, employers’ association and unions under the three National summit for the Training system contain between the high-priority groups with specific necessities of their programming to the women with difficulties of access to the employment. But this priority does not have its reflection in concrete measures that hold the players of the training system. In all the analysis of the collective bargaining no specific formative action for the women has been detected, neither within the framework of the programs of professional training, nor in those more specific directed to qualify to the workers so that they can occupy levels of responsibility in the companies. 

The training system not only contributes to improve the capacity of professional insertion, making easy the access to the employment, but also to the promotion of the capacities of adaptation of the workers and the agencies, avoiding their expulsion of the market and the extinction of individual contracts of employment. For that reason it must change in the next years the treatment that the social partners do about this matter through the Collective Agreements, adding clauses able to respond to the demands of training system previous to the labour hiring. 

6.- Conclusions 

The harmony between labour and familiar activities is a task that also corresponds to the players. In particular the social actors must avoid that women resign to a development and professional promotion, or to her family responsibilities. There is a necessity to look for one more equal distribution of the familiar loads for men and women. Sex cannot become a condition that discriminates at work that divides the different works that are made, by men and the others, less qualified, by women. Also we must understand that with these attitudes the society discriminates men because it does not allow them in the frame of his familiar life to develop in fullness their relationships. 

Of the analysis made we can conclude that the absence of conventional dispositions that approach the subject of the sex in the work, is a faithful light reflected of a cultural and social situation. In the future signatory parties must change these behaviours to make possible to advance in the process of equality between men and women in the collective bargaining. The existence of certain sectors in which female workforce is predominately (female employee remains concentrated in a few sectors), and consequently more involved: this sectors are services, textile industry, feeding, cleaning, etc., would be the first sectors of activity to obtain the recognition of the values of equality and non-discrimination, later it would extend to the rest of productive activities. 

Also it would be recommendable that the union organisations and employers’ association shaped in a collective agreement on equality issues (of article 83.3 ET) their restlessness in questions of equal treatment, non-discrimination on grounds of sex, positive action, pay equity, parental leave, sexual harassment, reconciliation of work and family life and the regulation of working hours’ flexibility. 

Finally, the integration of the principle of equality for male and female workers in the Collective Agreements must be more engaged because there is a lack of many expressed mentions and there is an excess of many silences, so it is time that they play their role. 

