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The human behaviour to which the expression sexual harassment refers is a multiple offence in the sense that when it occurs it infringes several fundamental rights of the victim at once. It constitutes a violation of human dignity, sexual freedom, and privacy, and in some cases it can also affect physical or moral wellbeing, which are all statutory rights under the Spanish Constitution of 1978. Insofar as gender (female or male) is the basis of an arbitrary and unjustified difference in treatment which causes material or moral damage, it also constitutes a breach of the principle of non-discrimination on grounds of sex as recognised in international legislation and, more especially, in texts of the European Community. These texts go from the draft Directive in the Rubinstein Report, which was the basis for the Commission Recommendation of 27th November, 1991 (to which is appended the Code of Conduct for eliminating sexual harassment in the workplace), to the latest version of the draft Directive (07.06.2001/COM 2001) amending Council Directive 76/207/EEC. This last deals with implementing the principle of equal treatment between men and women as regards access to employment, vocational training and promotion, and working conditions. Various Community instruments intended to ensure equal opportunities for men and women, in particular the aforementioned Recommendation of 1991, favour regulating Member States’ legislation that prohibits breaches of the equal treatment principle, and especially sexual harassment in the workplace. Furthermore they also emphasise the essential role that the two sides of industry play, through collective bargaining, in the eradication of such conduct.

To be sure, national norms have an inescapable role to play in ensuring that fundamental human rights in the workplace are recognised and developed so as to avoid conduct contrary to these rights and, should it happen, make reparation. However, collective bargaining is also an essential instrument for this purpose, and mainly it is workers’ organisations that demand and expect it to be used.

Specifically, in matters of sexual harassment, collective bargaining can perform both a preventive and a remedial function. According to the Code of Conduct included in the 1991 Recommendation and to the draft Directive mentioned above, for the preventive function the agreement itself must oblige employers to do all necessary to make workers, middle-managers and executives as well as workers’ representatives aware that such behaviour will not be tolerated; or else to implement an awareness policy in collaboration with them. Likewise, the agreement should include a declaration of principles that rejects offensive behaviour of this kind or similar, and commits to a decent and respectful working environment. For this purpose it is essential that the text of the agreement explain clearly what is meant by sexual harassment, opting for a broad definition which includes both 'quid pro quo' harassment ('sexual blackmail') and the less serious but equally reprehensible 'hostile environment' harassment, i.e. creating an intimidating, hostile or offensive working environment for the victim. To carry out the double function, preventive and remedial, this behaviour must be covered specifically in the section on misconduct and sanctions, and not just by the mention 'sexual harassment' but with its definition, typology and potential aggravating or mitigating circumstances. In any case 'quid pro quo' sexual harassment (i.e. making a decision affecting the victim’s employment or working conditions depend on acquiescing to sexual demands) should be deemed gross misconduct; and if the harasser takes advantage of superior rank, that should be considered an aggravating circumstance. It follows that the agreement itself should set forth a procedure for dealing with such situations. The procedure should be conducted by impartial persons in the company or by workers’ representatives with training for it, and with third parties having expertise in the field (equality officers) to mediate. The procedure should enable accusations to be dealt with speedily and guarantee confidentiality, trying to head off a conflict if it has not broken out into the open yet. It should allow for the possibility of moving the harasser to another job or location – or of moving the victim if he or she so chooses – as a form of sanction on the harasser. It would also be appropriate to appoint 'equality committees', 'confidential counsellors' or similar bodies, which the agreement entrusts with counselling and help to victims along with monitoring all aspects of equal opportunity and preventing sexual discrimination. The work can be performed through various forms of action, such as advising on the issues when agreements are being negotiated and during subsequent implementation or regular checkups. 

Although the beginnings of a richer content can be observed in Spanish collective bargaining since the 1990s, analysis of the way the workplace offence under discussion is treated indicates that it is still very unsatisfactory. Collective agreements at the national and regional levels have been studied as well as lower-level agreements (company and sectoral). What stands out is that although the number of agreements which tackle this issue is gradually increasing, the treatment it receives is still plainly insufficient both quantitatively and qualitatively. More particularly, a fairly recent study on collective bargaining in the Region of Castile and Leon – whose results can be very well extrapolated to other Spanish regions – shows only 30% of the agreements in force in the year 2000 had clauses that covered sexual harassment. And within this 30%, most of them just treat it as gross misconduct that the employer can punish but do not set forth any other considerations or regulations. To this neglectfulness in the agreements it must be added that efforts by legislators and government bodies to promote collective bargaining on the point are almost non-existent. Far from encroaching on negotiating autonomy, such encouragement would help to overcome the obstacles, basically economic rather than legal, which often prevent collective bargaining about this important issue.
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