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It’s claimed that resolving the gender discrimination problem by law is not realistic, neither is it easy to do without dissuasive effect of the rules. Justifications for deviation from principle appears on the one hand as a device which prevents diminution of particularity, on the other hand as a peril which endangers the efficiency and the meaning of the rule. 

The aim of this paper is to examine the principle of gender equality in Turkish employment law and the reasons which justify discrimination. The first part of this essay focuses on the general characteristics of the equality principle in its core nature. Then, in the second part, the motifs invoked to justify the differential treatment of employer will be evaluated. 

I. Classical and individual approach to equality 

An overview of Turkish employment law reveals that, although the principle of equality is one of the longstanding constitutional principles, the jurisprudence on employment law is far from being abundant. The question of whether employer is under duty to treat employees equally is responded affirmatively by Yargıtay (Turkish Supreme Court). It held that besides specific dispositions, due to Article 2 of Civil Code which enshrines the principle of good faith, employer must not treat some of employees unfavourably compared to others on matters of wages, premiums and social benefits without just reason. Moreover, Article 10 of the Constitution provides the principle of equality
. Thus, Turkish equality law in employment relationships has three important foundations; constitutional equality principle, specific dispositions of Labour Act No.1475 and Trade Union Act No. 2821, and general obligation of employer to treat employees equally.

1.1. Constitutional principle of equality 

Equality as a basic principle has been enshrined by different Turkish Constitutions since 1876
. According to Article 10 of the Constitution 1982, 

"All individuals are equal without any discrimination before the law, irrespective of language, race, colour, sex, political opinion, philosophical belief, religion and sect, or any such considerations.

No privilege shall be granted to any individual, family, group or class.

State organs and administrative authorities shall act in compliance with the principle of equality before the law in all their proceedings."

Article 10 includes thus three premises: prohibition of discrimination, prohibition of granting privileges and duty of equal treatment
. It is both a prohibition on the grounds of the above mentioned reasons and a duty to treat equally everyone who are equals with regard to rights and duties, authorities, responsibilities and opportunities
. Thus, the principle of equality and non-discrimination constitute an integrity in the same Article. Since they are equal in dignity and value, all human beings enjoy the principle of equality before the law. The principle of equality is thus both a human right itself and a condition for all human rights
. 

Moreover, as one of the indispensable axes of democracy, equality is stated under the title of "General principles" of Constitution. Hence, equality has a dual nature: a free-standing human right in itself and a fundamental principle of the State
. 

Besides the general principle, the Constitution provides some particular aspects of the principle in several dispositions (Art. 24/3, 25/2, 29/4, 42/5, 67/2, 70/2). One can cite, as one of the most relevant to our subject, “equality in access to public recruitment”. According to Article 70 of the Constitution, every Turkish citizen has the right to enter public service. No criteria other than the necessities of the office concerned shall be taken into consideration for recruitment. Thus sex has never been a justification for discrimination except the very nature of the occupational activity concerned. 

The question is to know how the equality principle to be constructed while it’s applied. Since the wording of Article 10 refers only to equality before the law, the Constitutional Court seems to be reluctant to construct it in such a way to include the substantial equality measures. According to the Court, the principle of equality requires that likes should be treated alike. The aim of open-ended list of prohibition in the Constitution is not creating privileged groups or persons. However, it does not mean that all should be subjected to the same rules
. The Court being loyal to traditional doctrine, applies the equality principle mostly to control the constitutionality of the scope of the Acts. Very much related to the rule of law, the question is whether the related Act covers everyone that should be covered
. Then the Court applies a just reason test in order to approve the differentiated treatment
. So, in the historical confrontation between equality and liberty
, the Constitutional Court has restricted the equality principle as the most important pillar of the democratic state and the rule of law to its sense of arithmetic or proportional.

Nevertheless, the equality principle does not prevent any positive action in favour of vulnerable groups
. The idea of economic and social equality pursued through political action is relevant to welfare state which requires for persons a minimum right to be protected and develop their material and spiritual entity and also social security
. In this framework, whole legislation aiming to protect women finds its basis in Article 49 of the Constitution, which provides that the State shall take necessary measures to raise the standard of living and protect workers. Also Article 55 of the Constitution providing fair wage constitutes legal basis for wage equality
. Although some authors argue for a construction of equality principle in such a way to include social equality
, the Constitutional Court seems to insist on legal (formal) equality rather than factual equality
. Therefore, one can argue that substantive equality either in the sense of equality of results or equal starting points, is associated mostly with the concept of the welfare state than the equality principle in Turkish constitutional system 
. 

One of the particularities of Turkish Constitutional law is the direct applicability of constitutional principles to individual relationships. Since Article 11 of the Constitution of 1982 provides that constitutional provisions are binding for individuals as well, the equality principle is also considered as having a direct effect on the relationship between employer and employee. Due to this direct effect, the equality principle constitutes a legal basis for the employer’s duty to treat employees equally. 

Not only individual parties, but also the parties to a collective agreement are also bound by the principle of equality
. Thus, in a case wherein the parties to a collective agreement agreed on a reward for Sunday work as supplementary pay putting guards and firemen out of the clause, Yargıtay held that such a clause was against the principle of equality so it was declared void
. However whether the parties to a collective agreement could exclude some employees from the scope of the application of collective agreement is a controversial issue
. 

In my point of view, the real importance of direct effect of constitutional equality principle may reveal whenever employer put forward the freedom of contract as a justification for discrimination. However this issue will be handled below.

1.2. Obligations arising from International Conventions 

As a human right, gender equality is the subject of many international conventions that Turkey has ratified. For example, the Convention of Elimination of Discrimination Against Women, the ILO Conventions No. 100 on equal remunerations and No. 111 on discrimination in employment and occupation, the European Convention on Human Rights and the Social Charter and the Universal Declaration of Human Rights
. 

International law has two types of influence on the promotion of national equality law: First, these conventions put the legislator under duty to achieve specific objectives. Secondly even for those which have not being ratified, whole developments in international law has an indirect effect to fulfil the content of the equality principle, while its application needs an answer to the question of "equal to what?" in its Aristotelian sense. Than, it's up to the legislator to identify the classifications that should be treated alike
. In that case, the developments in international law may create a kind of sensitivity and provide an external guide to the legislator and the doctrine while constructing its content. 

1.3. Equality legislation

In employment legislation, the equality clauses do not cover a wide range of Acts. Article 26 of the Labour Act No. 1475 states that, as a general rule, that no distinction shall be made on the grounds of sex between the wages paid to male and female employees performing jobs of the same nature and working with equal efficiency. No provision contrary to this principle may be included in any collective agreements or individual contracts. Similarly Article 2 of Minimum Wage Regulation prohibits discrimination on the ground of sex while fixing minimum wage. Even though Labour Act No. 1475 mentions only equality in pay, due to the constitutional equality principle, any discrimination on the grounds of language, race, colour, religion or political beliefs is prohibited
. Act No. 4773 adopted in 9.8.2002
 which enshrines for the first time job security in Turkey, states also that gender and pregnancy can not be a valid reason for dismissal (Art. 13/A-d of Act No. 4773). 

Furthermore, Trade Union Act No. 2821 regulates thus equality principle from different aspects. On behalf of the employer and the employee, according to Article 31 of Trade Unions Act No. 2821 it shall be unlawful for any employer to discriminate between employees by reason of union membership with respect to recruitment, the arrangement and distribution of work, promotion, wages, bonuses, etc. However clauses relevant to wages, bonus, premium, and other monetary social benefits are reserved. Thus, parties to a collective agreement could not differentiate between union members and others, except as regards monetary items. Moreover, with respect to the internal relationship of trade unions, trade unions and confederations are obliged to respect the principle of equality among their members while they benefit from their activities (Art. 33 of Trade Union Act No. 2821). While Article 31 refers to "discrimination", Article 33 of Act No. 2821 mentions "respect for equality". The legislator seems to prefer mostly to talk in terms of discrimination rather than equality. Since the term "discrimination" reflects proportional equality approach better, the reason for terminological difference may be found in the traditional understanding of the equality principle. 

1.4. General obligation of employer to treat employees equally

Inspired by German law, one of employer’s obligation arising from the contract of employment is to treat employees equally
. However this general obligation has never been invoked to charge employers by taking some positive measures. Capable of imposing general rules in workplace, employer if decides to do so, must not differentiate among employees without objective and just reasons
.

Despite the unanimous agreement about the existence of such an implied duty
, its content and meaning are still under dispute. The main area of application for the implied equality clause is payments, especially wages, bonuses, gratuities and fringe benefits and exercise of managerial prerogatives. However with regard to conclusion and termination of contract, employer’s freedom of contract seems to come before his duty to equal treatment. Although there are some authors arguing for the duty to equal treatment in case of employment decisions
 and dismissal
, there is no overall agreement.

Moreover, elimination of discrimination at the moment of the conclusion of contract requires some specific sanctions and rules related to the burden of proof. In their absence, which is the case for discrimination by reason of trade union activity, the judicial practice confronts with difficulties. 

The equality jurisprudence in Turkish employment law has thus focused on the equality among employees who work with different types of contract of employment rather than gender. If it’s evident that employees who are not in the same position would be treated differently, applying different rates of wage increases to employees having the same job conflicts with the equality principle
. This claim has been put forward especially for those temporary workers, who work with a fixed-term contract. Yargıtay seeks to prevent unfavourable treatment of temporary workers by comparing components of their wages with a permanent workers’ ones
. The reference point to compare is the working conditions. If working conditions in a particular case are different than the ones compared, equality principle is not derogated
. Here one can observe again the classical approach of the Supreme Court towards the principle of equality. The aim is not to make working conditions equal for everybody, but to assure equal benefits for those who work under equal conditions. 

II. Justification for discrimination 
Since the principle of equality is perceived in its sense of proportional, there is nothing wrong to differentiate between non-alikes. Motifs which do not justify any discrimination are by no means those mentioned in Constitution. Gender is one of them. Thus any discrimination shall be justified by gender. However, the absolute nature of the principle does not accommodate a scrutinised practice. 

The principle of equality, far from its scope in EU law, is derogable in itself. In Turkish law even direct discrimination, a concept which is unfamiliar to Turkish law, may be justified for some objective reasons. In fact, there is no discrimination in that case. It should be noted that no employer could justify discrimination because the unfavourable treatment is directed to a woman, but reference to higher labour costs, productivity may well be considered as a just reason. Hence, freedom of contract and freedom of entrepreneurship appear as the most important arguments, which encounter the application of the principle of equality in employment relationships. 

Gender discrimination is mostly justified, in other words, suspicious conduct by the employer falls aside of discriminatory acts, by three ways: firstly provisions aiming to protect women, secondly motifs arising from the very concept of equality in its purposive sense and finally freedom of the contract and entrepreneurship of employer. 

2.1. Social public order regarding women 

According to Article 50 of the Constitution minors, women and persons with physical or mental disabilities, shall enjoy special protection with regard to working conditions. This establishes one of the fundamental pillars of labour law under the concept of social public order. It is interesting to see that this provision is located under the title of “Economic and social rights”.  

2.1.1. Safety of women

The ground of safety for women is still a considerable justification for sex discrimination. For example, women must not be employed on underground or underwater work, night work, certain types of dangerous or arduous work
. These provisions are in harmony with the obligations of Turkey arising from international conventions
.

2.1.2. Marriage and Pregnancy 

According to the amendment made by act. No. 2869 in 1983, the female worker who terminates the contract of employment on her own will within one year of her marriage is entitled to receive a severance pay (Art. 14 of Act. No.1475). Since severance pay is to be given only in certain cases which do not include resignation of employee, this provision seeks to avoid the loss of women who quit working life after marriage
. This exclusive right granted to women constitutes a direct discrimination. Nowadays such a social justification becomes controversial. 

According to Article 41 of the Constitution, the family is based on the equality between spouses. The State shall take necessary measures to protect “mothers”. Thus, women workers are entitled to at least 6 weeks of maternity leave before and after the giving birth. If asked for, the employer is obliged to give a non-paid leave up to six months (Art. 70 of Act No.1475)
. Also there exists some special protection in the workplace for pregnant women employees and those who have recently given birth
. 

However dismissals because of pregnancy are an issue to be examined. In one of its decisions dated to 1987, the Supreme Court accepted non-productivity of a pregnant worker as a justification for her dismissal
. Luckily in 1997, the Court abandoned this jurisprudence by referring to rights to health and protection of family which are guaranteed by the Constitution
. One can observe again that the Court referring to constitutional rights, the principle of equality has not played role in legal reasoning. 

2.2. Qualifications of employee

As mentioned above, Article 26 of Act. No. 1475 provides that employer must not discriminate between men and women who work at the same job with the same productivity. The obligation to equal pay is only valid for equal jobs and equal productivity. The qualifications of the employee, such as specialisation, experience, education, talents, are all considered as just reasons to justify discrimination
. In case that an employer differentiates between employees who have same qualifications and work in the same jobs with equal productivity, he breaks his obligation. However there is nothing wrong if wage rates are different among employees who perform different jobs, whose success and merit are different
. 

Objective justifications may also take account of economic factors relating to the needs and objectives of undertaking. Because of the special link between the length of service and acquisition of certain level of knowledge or experience on the nature of the work performed, direct discrimination cases may be justified easily. Prohibition of wage discrimination on the grounds of sex is adapted on 25th January 1950 by Act No. 5518, surprisingly since that date, as far as we know, no claim has been pursued. 

2.3. Freedom of contract

Freedom of contract and entrepreneurship are also constitutionally guaranteed (Art. 48 of the Cons.). In many cases the equality principle appears as restricting managerial prerogatives of the employer in the workplace. Then the question is to find a solution to the conflict between different constitutional norms: equality principle and freedom of contract. In Turkish law, since there is no hierarchy among constitutional provisions, in case of a conflict, an optimum point, which does not touch the essence of both of the rights is to be found. If the right to be treated equally is considered as a human right itself, in my point of view, giving priority to freedom of contract will remove the very content of the concept. The welfare state, aiming to protect the rights and dignity of vulnerable groups, requires also this priority
. Thus, actual positive law presents sufficient ground to declare the priority of equality principle over the freedom of contract
. 

Aristotelian understanding of equality makes justification easier to differentiated treatment. As long as employees are different in talent, performance, merit, etc., detrimental treatment would not be discrimination. Thus, requiring same qualities for equal treatment tends to stabilise social inequality. Liberal sense of equality could neither reduce the inequalities in the labour market nor prevent the discriminative decisions of the employer
. But the question of whether we can demand from a private employer to reduce social, more specifically gender discrimination would be a hot debate in the future.

III. Conclusion

As we have seen the constitutional equality principle applies as a mechanical rule of equal treatment an example of comparative justice in Turkish law. Legal equality becomes "formal" equality when it is compared to substantive understanding, during its application in civil law. It defines discrimination in terms of asymmetrical treatment to individuals rather than by reference to the structural sources of group disadvantage. A claim of discrimination is always an individual claim. At the individual level, the employer must not differentiate among his employees on the grounds of race, language, sex, religion, beliefs, etc. This application similar to equality before the law reveals also the hierarchical characteristic of the employment relationship. In employment law, by announcing the contractual characteristic of the employment relationship, the formal equality of the parties is also admitted.

Nevertheless as being a welfare state, it's public duty to eliminate or reduce social inequality. Here we can see the functional difference of the equality principle in Turkish law compared to EU. Moved from formal equality to equality of opportunities, EU equality concept seeks to move towards “equal starting points” for men and women in employment
. In Turkish law, it is difficult to talk of such a mission for the equality principle. Although it is considered as one of the fundamental rights, the distributive approach of modern equality law is mostly treated under the concept of the welfare state. Hence it's up to the legislator to repair factual inequality by mandatory and protective legislation. Whole mandatory legislation of employment law aims to compensate for the factual inequality between the partners. However, the trend of equality of opportunity and the relationship with EU seem able to trigger a conceptual shifting.  
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