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EC law on Justifications for Sex
Discrimination in Working Life

Tamara K. Hervey

A Introduction
The justification of sex discrimination becomes increasingly important as the
‘general principle’ of non-discrimination on grounds of sex (among other
grounds) becomes the accepted norm in Western societies, including the European
Community. In certain circumstances, decisions, practices or policies that are
discriminatory on grounds of sex, either directly or in effect, are nevertheless
regarded as acceptable, for a variety of reasons. In those circumstances, deviation
from the principle of non-discrimination is legally justified.

It is common ground that general principles are subject to exceptions. If the
value of the general principle is to be respected, however, any such exceptions
should be applied so as to avoid undermining the core principle, and must
therefore be given as limited an interpretation as is consistent with their objectives.
Thus, an assessment of justifications for sex discrimination in EC law must
proceed from an understanding of the core principle, and must assess
justifications with respect to the extent to which they successfully balance other
interests with the core principle of non-discrimination on grounds of sex.

Thus far, the analysis is not controversial. However, the problem is that there is
no common agreement or understanding of the core principle of non-discrimi-
nation on grounds of sex. Rather sex discrimination has been subject to a number
of definitions or approaches, in particular with respect to its key purpose or
function, both in theoretical writing and in EC law.1  Naturally, the adoption of a
particular approach to the function of the principle of non-discrimination on
grounds of sex will have direct implications for the evaluation of purported
justifications.

It is not the purpose of this study to provide a definitive theory or definition of
sex discrimination, or even an exhaustive exposition of such theories or
definitions.2  However, for the purposes of evaluating lawful justifications for sex
discrimination in EC law, a clear exposition of the purpose or function of the non-
discrimination principle is necessary. The analysis of justifications for sex
discrimination below proceeds from the position that the function of sex
discrimination law, certainly in the context of working life, is to provide ‘equality
of opportunity’ for women and men in that sphere.

Adopting the phrase ‘equality of opportunity’ of course raises more questions
than it answers. However, as a starting point for analysis, it is meant to denote a
notion of non-discrimination on grounds of sex beyond that of formal equality.
Formal equality (or treating like as like) is a useful starting point in a liberal
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democracy, as it resonates with liberal notions of justice. However, as a mechanism
for redressing the factual inequalities between women and men in working life, it is
limited. Moving beyond formal equality, ‘equality of opportunity’ recognises the
historical and structural disadvantages faced by women in the employment sphere,
and seeks to move towards ‘equal starting points’ for men and women in
employment. It counters the assumption that the ‘normal employee’ is male, and
that traditional male patterns of work (full-time, for life) are the norm. While
rejecting socially constructed differences between men and women, if they operate
to remove women’s choice, it recognises and seeks to compensate for those real
differences that do exist between men and women, in particular those related to
child-bearing. The legal prohibition of discrimination on grounds of sex is thus
viewed as one factor in redressing the relative positions of men and women in the
workplace, and in its broader societal contexts.3

It is not entirely clear whether the promotion of ‘equality of opportunity’ is the
underlying function of EC law.4  The original inclusion of Article 119 EEC (now
Article 141 EC) in the Treaty of Rome was largely to serve an economic purpose.
France was concerned that its equal pay laws would put French undertakings at a
competitive disadvantage in the EEC. Therefore, the equal pay provision was
added to the Treaty to prevent social dumping.5  However, since then, the
legislative institutions and the European Court of Justice (the Court) have
recognised the principle of equal treatment on the grounds of sex as a fundamen-
tal right serving a social function, in addition to its economic function.6  For
instance, in P v S,7  in the context of the application of the Equal Treatment
Directive to discrimination against a transsexual on the basis of her gender
reassignment, the Court held that ‘the Directive is simply the expression, in the
relevant field, of the principle of equality, which is one of the fundamental princip-
les of Community law’.8  The Court went on to find that ‘to tolerate such
discrimination would be tantamount, as regards such a person, to a failure to
respect the dignity and freedom to which he or she is entitled, and which the Court
has a duty to safeguard’.9  More recently, in Schröder,10  the Court has reasserted11

that the right not to be discriminated against on grounds of sex is a fundamental
human right, and stressed that,

‘in view of that case law, it must be concluded that the economic aim
pursued by Article 119 of the Treaty, namely the elimination of
distortions of competition between undertakings established in different
Member States, is secondary to the social aim pursued by the same
provision, which constitutes the expression of a fundamental human
right.’12

The construction of sex equality as a fundamental right in EC law has
implications for its justification.13  Of course, fundamental rights are not absolute,
and considerations of public policy may justify their prima facie infringement.
However, fundamental rights are not to be lightly justified. Rather one would
expect them to be subject to what other legal systems term a ‘strict scrutiny’ test,
which probably translates into a strong version of the proportionality principle in
EC law.

It is significant therefore, that the ‘fundamental rights’ construction of sex
equality in EC law is far from established. The Court’s construction of equal
treatment has been the object of consistent criticisms on the basis that it has not
lived up to its statements in Defrenne, and has tended towards formal equality
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approaches, especially where market forces are at stake.14  This is illustrated, for
instance, by the ruling in Grant v South-West Trains,15  concerning the refusal of
an employer to grant travel concessions to the female partner of a lesbian worker,
where such concessions would have been granted to a male partner of a
heterosexual woman worker. The Advocate General, following the Court’s
statements in P v S, urged the Court to apply Article 119 EC. The Court refused
and retreated to a formal equality approach, stating that in the case of Ms Grant,
the appropriate comparator was a gay man, who would have been treated the
same way, and thus there was no discrimination.

One possible explanation for the difference in approach between the Grant and
P cases is that they arose in the context of different provisions of EC law. EC law
on sex equality in working life is comprised of a number of separate measures,
each covering equal treatment on the ground of sex in a different context.16  Article
141 EC covers equal pay for equal work and work of equal value.17  Equal
treatment in the context of employment is covered by Directive 76/207/EEC (the
‘Equal Treatment Directive’ (ETD)).18  This Directive is currently under revision,
and the proposed amendment was at the time of writing before a conciliation
committee.19  Equal treatment for professionals and the self-employed is covered
by Directive 86/613/EC.20  A number of other relevant measures of Community
employment law also interact with the equal treatment measures in particular
fields, including measures on pregnancy and maternity,21  atypical workers,22

parental leave.23  Finally, the implications for Community sex equality law of the
‘Article 13 Directives’, on race equality,24  and equality in employment on the other
grounds listed in Article 13 EC25  have yet to be elaborated.

For our purposes, what is most interesting about the ‘construct’ of EC sex
equality law is that it appears that different standards of justification apply in
different circumstances.26  If non-discrimination were simply treated as a ‘funda-
mental right’ in EC law, then one might expect standards of justification to remain
constant, irrespective of the ground of justification. It appears from the Court’s
case law that this is not the case, and that standards of justification differ
depending on the context of their application. This point will be elaborated below.
It appears that there are a number of different ‘standards of justification’ in EC
law, varying from stronger to weaker versions of the proportionality test.

A final introductory point with respect to the term ‘justification’ must be made.
In EC law, ‘indirect discrimination’,27  may be justified by legitimate and proportio-
nate policy reasons advanced by the employer, or, in the case of national
legislation, by the government of the relevant Member State. This is an ‘open class’
of possible justifications. On the other hand, the orthodox view in EC law is that
‘direct discrimination’28  can be ‘justified’ only by an express legislative derogation:
a closed class.29  Some take the view that such express derogations, rather than
justifying the discrimination, take the activity outside of the category
‘discrimination’ altogether. In my view, assessment of ‘justifications for sex
discrimination in working life’ should include assessment of all exceptions to the
principle of non-discrimination in that context.30  This allows comparison of
standards of justification across the board. In theory, it does not much matter
which approach is taken: the unequal treatment is lawful whether the exception is
constructed as rendering the act non-discriminatory or justifying the
discrimination.31
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B Direct sex discrimination

Standard of justification

The standard for justification of direct sex discrimination is derived from the
Court’s application of the exclusion provision in Directive 76/207/EEC (ETD),
Article 2 (2). It should be noted that this derogation and the others in Articles 2
(3) and (4) apply only within the scope of the ETD, that is to equality of treatment
in access to employment, training and working conditions. They do not apply to
equal pay (covered by Article 141 EC) nor it is argued do they apply to sexual
harassment.

Article 2 (2) ETD provides that
‘This Directive shall be without prejudice to the right of Member States
to exclude from its field of application those occupational activities and,
where appropriate, the training leading thereto, for which, by reason of
their nature or the context in which they are carried out, the sex of the
worker constitutes a determining factor’.

The exception is narrow, and subject to a relatively strong version of the
principle of proportionality.32  A Member State wishing to use it must show that,
for the occupation concerned, sex is a ‘determining factor’; that is, a non-
discriminatory policy in the occupation concerned would make it very difficult or
impossible to carry out the activities necessitated by that occupation. However, sex
may be a determining factor not only by reason of the nature of the work, but
also the context in which it is carried out, allowing more leeway in the interpreta-
tion and application of the exception.

The application of Article 2 (2) ETD is illustrated by the Court’s approach
to discrimination against women employed in national police and armed forces.33

First, it is important to note that the Court found no general exclusion for the
police or armed forces from the scope of EC equal treatment law. In interpreting
Article 2 (2) ETD, the Court stressed that, as an exception, it must be construed
narrowly and limited to specific exceptional circumstances.

Article 2(2) ETD must be read alongside Article 9 (2) ETD which imposes a
transparency requirement on Member States invoking the exception in Article 2
(2). Member States must notify the Commission of whether, ‘in the light of social
developments, there is justification for maintaining the exclusions concerned’. The
Court has adopted a strict interpretation of this transparency requirement,
holding that a general statement on the part of a Member State to the effect that a
derogation would be desirable was insufficient to satisfy its terms.34

The proposed new ETD will modify Article 2 (2) to provide that,
‘Member States may provide, as regards access to employment …, that a
difference of treatment which is based on a characteristic related to sex
shall not constitute discrimination where, by reason of the nature of the
particular activities concerned or of the context in which they are carried
out, such a characteristic constitutes a genuine and determining
occupational requirement, provided that the objective is legitimate and
the requirement is proportionate.’35

The final clause of this provision was added to the Commission’s proposal36  by
the European Parliament.37  It appears that the European Parliament is concerned
to stress and bolster the fundamental character of the principle of equality
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between women and men. The new wording suggests a stronger version of
proportionality, which would be consistent with this aim.38

Substantive grounds

Having considered the standard of justification for direct sex discrimination
required by EC law, we turn now to specific substantive grounds of justification.

1. Artistic authenticity and cultural necessity
It seems clear that Article 2(2) ETD would cover certain employment activities in
the arts, for instance in dramatic performances, or modelling for painters or
sculptors, where the role to be fulfilled is one which could not be carried out
authentically if undertaken by a person of the other sex. The very nature of the
occupational activity concerned justifies the discrimination, if the intrinsic qualities
of works of art are to be valued and preserved. This ground of justification
appears uncontroversial: who would wish to endorse a female Othello39  or a male
Eve in a sculpture or painting?

Cultural necessity may also justify employment of a person of a particular sex,
in particular the employment of a man to work in a country in which it would be
difficult, for religious and/or cultural reasons, for a woman to carry out the work,
because women are excluded from the public sphere, or from business activity in
that community. Again, this would seem to fall clearly within Article 2(2) ETD, by
reference to the context in which the work is to be carried out.

2. Decency and privacy
Interests and claims of individuals other than the employee who has been
discriminated against may provide justification for direct sex discrimination in EC
law. For example, it is justifiable that individuals carrying out the job of customs
officer or prison officer, where the duties of the job include the conducting of strip
searches of the public or inmates, are the same sex are those with whom they come
into close physical contact. It seems that the privacy issue may have come into play
in the Court’s ruling in Sirdar, discussed below, with respect to the nature of the
job carried out by the British Royal Marines, a small front-line force, which
operates in difficult and unsanitary conditions.

The Court rejected a general statutory exclusion from the principle of non-
discrimination on the grounds of privacy in Commission v UK.40  There the Court
found that, while certain kinds of employment in private homes may justifiably be
restricted to members of one sex, this was not so with respect to all kinds of
employment excluded from the application of the UK Sex Discrimination Act
1975. In effect, the Court found that the exclusion was disproportionate.

The Court’s application of the principle of proportionality to the decency and
privacy justification has not always been robust. The Court accepted the ground
of privacy as justification for sex segregation in various posts in the French prison
service.41  One such post was that of head warder of a single sex prison. In
reaching its decision that the direct discrimination was justified, the Court exami-
ned the post of warder, from which individuals are promoted to head warder. The
Court held that the specific nature and context of the post of warder justifies
reserving posts in male prisons for men and those in female prisons for women,
on the grounds of protection of the interests of decency and privacy of the inmates
with whom the warder is required to work. Although the activities of head
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warders were not necessarily of such a nature for sex to be a determining factor in
their appointment, the reasons for appointing head warders from the pool of
warders, in particular that head warders should have had experience of the job of
warder, justified the policy.

At first sight this decision might seem sound. It is certainly acceptable to stipulate
that head warders must have the experience of being warders, and the specific
nature of the post of warder and the duties carried out in that post justify the
restriction of warders to those of the same sex as the inmates. However, the Court
did not take into account the situation where a female warder, having gained
experience in a female prison, wishes to apply for promotion to a post for which
being of a particular sex is not a determining factor, that is the post of head warder,
in a male prison. In this situation, the exclusion of women should not be justified.

3. Safety or security
a. safety of the public
A public security justification was successfully raised in Johnson v RUC.42  The
Court was required to decide whether the policy of the (then) Royal Ulster
Constabulary that women members of the RUC were not armed, was consistent
with the ETD. The effect of this policy was that Ms Johnson lost her job, where a
man in her situation would not have done so. The Court held that,

‘the possibility cannot be excluded in a situation characterised by serious
internal disturbances that the carrying of firearms by policewomen might
create additional risks of their being assassinated and might therefore be
contrary to the requirements of public safety. In such circumstances, the
context of certain policing activities may be such that the sex of police
offenders constitutes a determining factor for carrying them out. If that
is so, a Member State may therefore restrict such tasks … to men.’43

The ruling in Johnson may be regarded as problematic. The Court
accepted, without explanation, the assertion that women RUC officers were more
likely to be assassinated. But there is no biological reason preventing women from
using arms as effectively as men use them. Given appropriate training, there seems
to be no reason why women should be more vulnerable than men when faced with
a situation of internal disturbance. Would public perceptions of women as ‘the
weaker sex’ constitute a significantly greater risk to women, so as to meet the
strong version of the proportionality test required for justifying direct
discrimination in employment?

The more recent rulings of Sirdar and Kreil are consistent with the John-
son ruling. In the case of Kreil, the Court considered the German army’s policy
that women could not be engaged in any post involving the use of arms. Ms Kreil,
trained in electronics, applied for voluntary service in the army, requesting duties
in weapon electronics maintenance. She was refused, and challenged this refusal as
contrary to EC law. The Court held that such a general rule could not be justified
either by the specific nature of the posts in question, or by the particular context
in which the activities in question are carried out. Moreover, where women were
appointed to the German army, they were given basic training in the use of arms.
Therefore the exclusion of women from all posts involving the use of arms was
disproportionate. By contrast, in the case of Sirdar, the Court found that the
proportionality principle might be met. The British Royal Marines exclude women
from service on the basis that every Marine, irrespective of his specialisation, must



109

be capable of fighting in a commando unit: the requirement of ‘interoperability’.
Mrs Sirdar, an army chef facing redundancy, received an offer of a transfer to the
Royal Marines. However, the offer had been made on the mistaken assumption
that Mrs Sirdar was a man, and was subsequently withdrawn. Mrs Sirdar
challenged this as contrary to EC law. The Court held that, in the light of the
function of front-line commandos, the exclusion of women could be justified. The
Court explained its decision thus:

‘the organisation of the Royal Marines differs fundamentally from that
of other units in the British armed forces, of which they are the “point of
the arrowhead”. They are a small force and intended to be the first line
of attack. It has been established that, within this corps, chefs are indeed
also required to serve as front-line commandos, that all members of the
corps are engaged and trained for that purpose, and that there are no
exceptions to this rule at the time of recruitment’.

One interpretation of this case law is that service in the Royal Marines may be a
‘special case’, compared to service in the army in general, just as service in the RUC
was a special case, compared to service in the police force in general. If this is
correct, the objections raised above with respect to the Johnson case apply equal
to Sirdar.44  However, there may however be something about the context in which
the work of the Royal Marines is carried out (the conditions of front-line
attacking – a small force, operating in difficult and unsanitary conditions) which
does justify the exception from the point of view not of public safety, but of
personal privacy. In this case, Sirdar is an appropriate application of the exception
in Article 2(2) ETD.

By contrast, in Commission v France (Sex Discrimination in the Civil Service),
the Court was not satisfied that the principle of proportionality had been met in
the case of a quota system for the recruitment of men and women to the French
police force. The Court held that the quotas for the various grades of officers were
not sufficiently related to the specific activities of the jobs concerned, as required
by the wording of Article 2(2) ETD. A justification relating to ‘public security’ in
general cannot apply to all posts in the police force of a Member State.45

b. safety of women
In the past, in a number of Member States, the ground of safety of women has
been used to justify direct discrimination against women, in particular in the
exclusion of women from jobs regarded as too perilous, or otherwise unsuitable
for women, for example underground coal mining or night work. These measures
are reflected in a number of international labour law obligations.46  Some such
measures remain in force today. However, the general trend in the EU seems to be
to progressively remove such protective legislation, leaving only such measures
necessary to protect women with respect to their child-bearing abilities.47  In
dealing with the consistency of such measures with national obligations in EC law,
the Court has had to engage with the relationship between EC law, international
law, and fundamental rights.48

4. Pregnancy and Parenthood
Article 2 (3) ETD provides that ‘this Directive shall be without prejudice to
provisions concerning the protection of women, particularly as regards pregnancy
and maternity’. As with Article 2 (2) ETD, the Court has regarded this provision
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as a narrow ground for different treatment of women, finding, for instance, that it
is only intended to exempt measures concerned with the protection of women’s
biological condition, and may not be used to advantage men, even where carrying
out ‘female’ childcare roles.49  The details of the application of this provision, an
application of the general principle of subsidiarity,50  and, more recently, its
relationship with provisions of the pregnancy and maternity directive (PMD),51

raise difficult problems for EC law.
The PMD provides a number of special protections for pregnant women

employees52  and those who have recently given birth, and thus, technically
speaking, elaborates a number of justifiable employment policies which
discriminate against men. The PMD requires employers to assess the risk to
pregnant or breastfeeding workers of exposure to hazardous agents, processes or
working conditions, and if necessary to make appropriate accommodations,
including moving the woman to another job.53  Employment rights must be
ensured for women in those circumstances.54  Women workers are entitled to at
least 14 weeks maternity leave before and/or after confinement.55  During that
time, they are entitled to protection of their employment rights, and to entitlement
to a payment and/or ‘adequate allowance’, not less than statutory sick pay.56  They
may not be dismissed at any time during the period from the beginning of their
pregnancy until the end of their maternity leave.57  Thus it is clear from Article 2(3)
ETD and the PMD that pregnancy and maternity are accepted grounds for
justification of discriminatory measures favouring women. However, measures
detrimental to women may not be justified on the grounds of pregnancy per se.58

This is a direct consequence of the Court’s firm view that, in EC law,
discrimination on the ground of pregnancy is direct sex discrimination.59

a. protection of employee or foetus
As noted above, the PMD requires different treatment of pregnant and breastfee-
ding women in circumstances where the workplace constitutes a specific hazard to
the woman, the newborn child or the foetus. Such ‘discrimination’ is therefore
‘justified’ (or in fact mandated60 ) in EC law. However, only beneficial different
treatment of a pregnant woman may be justified in these circumstances. The Court
held in Mahlburg61  that refusal to employ a pregnant woman on a permanent
contract where the job entailed exposure to harmful substances was contrary to
Article 2 (1) ETD.

b. ability to perform job
A pregnant woman who is physically unable to perform her job, due to her altered
physique during pregnancy (say, an air hostess who can no longer operate in the
confined conditions of an aircraft cabin) is protected from dismissal62  and
detrimental treatment by the terms of the PMD.

Ability to perform the job in the sense not of physical ability but of availability
for work poses more difficult problems. Is it justifiable for an employer to argue
that the fact that the pregnant employee will not be available for work during her
maternity leave justifies her dismissal? The Court firmly rejected this justification
with respect to a permanent employee in Webb,63  holding that ‘ dismissal of a
pregnant woman recruited for an indefinite period cannot be justified on grounds
relating to her inability to fulfil a fundamental condition of her employment
contract’.
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However, it appeared from the ruling in Webb, by implication, that the dismissal of a
woman employed on a fixed-term contract may be justified if on the ground of
pregnancy she is unable to be present for the necessary period of time.64  This was
the argument of the employer in Tele-Danmark,65  in which a woman was recruited
for a six-month contract, did not inform her employer at the time of the interview of
her pregnancy, and was dismissed shortly after she did so, on the basis that she
would not be able to work for a significant portion of her period of employment. It
was argued by the employer that Article 10 PMD did not apply in these
circumstances. The Court robustly rejected this argument, stating that the principles
developed in earlier cases with respect to dismissal of employees on grounds of
pregnancy apply equally to fixed term contracts.66  In Melgar,67  the Court reached
the same result by a different approach, in the context of a fixed-term contract68

that had come to an end, and was not renewed, allegedly on the ground of the
employee’s pregnancy. The Court pointed out that non-renewal of the contract was
not dismissal, but that, as refusal to employ a woman on a permanent contract on
the grounds of pregnancy constitutes unjustifiable direct discrimination,69  non-
renewal of a fixed term contract may, where it is motivated by the worker’s state of
pregnancy, constitute direct sex discrimination.70  What has not yet been considered
by the Court, and was not discussed in the Mahlburg decision,71  is whether a
refusal to appoint a pregnant woman on a fixed term contract, where the contract
cannot be carried out by a pregnant woman, as the workplace constitutes a specific
hazard to the woman and/or her foetus, is justified. One view is that it can be
assumed from the Court’s silence on this issue that the Court has introduced a
possible justification for direct discrimination on the grounds of health and safety.72

However, the contract at issue in Mahlburg was a permanent contract, and thus the
Court was not required to rule on the question of refusal to appoint a pregnant
woman to a fixed term contract in those circumstances.

Further problems arise where the purported justification is the inability to work
arising from pregnancy-related illnesses. The Court has dealt with this issue on a
number of occasions, struggling to find a balance between the financial burden on
employers (and thus the labour market) arising from pregnancy-related long-term
incapacity of employees, and the principle of equal treatment. In Hertz,73  the
Court confirmed that dismissal of a female worker constitutes direct
discrimination on grounds of sex. However the Court failed to follow the logic of
Dekker,74  rather finding that dismissal of a woman employee because of repeated
absence due to illness which appears after the period of maternity leave provided
under national law, even if this illness is attributable to the pregnancy, is not
discrimination.75  After the end of maternity leave, dismissal due to absence
because of pregnancy-related illness is not distinguished from dismissal due to
absence arising from other illnesses, and thus the absence, not the pregnancy or
the pregnancy-related illness, justifies the dismissal. Moreover, the Court held in
Larsson76  that nothing in the applicable EC law prevented the employer from
taking into account Ms Larsson’s absences from the beginning of her pregnancy,
to the start of her maternity leave, for the purposes of calculating absences
providing grounds for her dismissal. This ruling was widely criticised, and the
Court reviewed its position in Brown v Rentokil.77



112

In Brown v Rentokil, the Court held,
‘contrary to the Court’s ruling in Case C-400/95 Larsson, where a
woman is absent owing to illness resulting from pregnancy or childbirth,
and that illness arose during pregnancy and persisted during and after
maternity leave, her absence not only during maternity leave but also
during the period extending from the start of her pregnancy to the start
of her maternity leave cannot be taken into account for computation of
the period justifying her dismissal under national law’.78

Ms Brown’s illness was clearly pregnancy-related. During the protected period,
therefore, her situation could not be compared to that of a co-worker absent from
work for non-pregnancy related reasons.79  It follows that absence from work
during the ‘protected period’ established by the PMD, (which runs from the start
of the pregnancy to the end of maternity leave) cannot justify dismissal, or
presumably any other detrimental treatment of an employee in terms of her status
or entitlements. Outside that period however, EC sex equality law does not
prevent such a justification, and national employment law on unfair dismissal in
cases of illness will apply.

The rulings in Larsson and Brown v Rentokil may be criticised in terms of the
promotion of ‘equal opportunity’, on the grounds that only women can suffer
pregnancy-related illnesses, whether or not that illness arises within the protected
period. The establishment of such a protected period gives protection to women
with ‘normal’ pregnancies, but denies employment protection to women whose
pregnancies are problematic, arguably those women who need protection the
most. It is not clear why, if the cause of the illness is pregnancy, an illness should be
treated differently depending upon whether it arises within or outside the period
of maternity leave. Indeed, in the context of an equal pay claim in Høj Pedersen,80

the Court held that, where, under national law, in principle all workers were
entitled to continue to be paid in full in the event of incapacity for work, depriving
a woman of full pay in the event of incapacity for work arising before maternity
leave, where the incapacity is ‘the result of a pathological condition connected with
the pregnancy, must be regarded as treatment based essentially on the pregnancy
and thus as discriminatory’.81

However, from the point of view of employers, the combination of Brown,
Larsson and the PMD makes it very clear where, in accordance with the provision
in Article 2 (3) ETD, an employer may rely on national employment regulation
and justify dismissal of an employee with prolonged periods of absence arising
from pregnancy-related illness. The ruling in Brown shows the Court applying the
principle of justification for sex discrimination in such a way as not to infringe on
the provision made by the legislature in the PMD.

The Court’s decision in Grüber82  was even less disturbing of the status quo
with respect to women’s relationship to the labour market and family
responsibilities. Ms Grüber had to terminate her contract of employment, as she
could not find adequate child-care. Employees who had worked for three years
were entitled to a termination payment if they ended the contract for ‘important
reasons’. These did not explicitly include child-care, but those who had worked
for five years were entitled to half of the termination payment if they left work on
the birth of a child. Rather than compare those who resigned for child-care with
those who resigned for ‘important reasons’, the Court held the appropriate
comparator groups were those who resigned for child-care and those who
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resigned without an ‘important reason’. Thus the Court found no indirect
discrimination, and there was no need to consider the justification issue.83

c. cost to employer
The Court held, in extremely general terms, in Dekker, that

‘a refusal of employment on account of the financial consequences of
absence due to pregnancy must be regarded as based, essentially, on the
fact of pregnancy. Such discrimination cannot be justified on grounds
relating to the financial loss which an employer who appointed a
pregnant woman would suffer …’.84

This principle was confirmed in Webb, where the Court held that the protection
afforded by EC law to a woman during pregnancy and maternity leave cannot be
dependent on whether her presence at work during the maternity leave period is
essential to the proper functioning of the employer’s undertaking.85  Most recently,
in Mahlburg,86  the Court has applied the principle in the case where the pregnant
employee cannot carry out the job concerned for the duration of the pregnancy.
Financial loss to an employer in such circumstances cannot justify a refusal to
appoint, at least to a permanent post.87

However, once we move beyond refusal of employment into the terms and
conditions of employment of pregnant workers and workers on maternity leave,
the matter is less clear-cut. The PMD implies that the financial burden of
pregnancy need not be borne entirely by employers, but also by the state, in the
maintenance of an adequate allowance during maternity leave, and, where, as in
many cases, that allowance is lower than her pay, by the woman herself. This
justification for the difference in reimbursement between employees on maternity
leave and other employees has been confirmed by the Court in a number of cases
involving the interactions between Article 141 EC, the ETD and the PMD.

In the rather unusual case of Thibault, the Court considered the refusal to grant
a woman a performance assessment, on the grounds that she had been absent
from work for more than six months of the relevant year, where the absence was
largely due to maternity leave. The performance assessment normally led to a
‘promotion’, in terms of a pay increment, but the Court dealt with the case under
the ETD, rather than Article 141 EC. The Court held that to deny Ms Thibault
her performance assessment was directly discriminatory, because if she had not
been on maternity leave, she could have qualified for the increment. The reasoning
appears to imply that a woman on maternity leave must be compared with her
colleagues who remain at work. However, the Court did not expressly
acknowledge this, nor did it distinguish this case from others, in which the Court
has consistently held that a woman on maternity leave is in a special situation, not
comparable with any others.88

In Lewen, the Court held that refusal to pay a Christmas bonus, on the ground
of absence on maternity leave during the year for which the bonus was paid, was
unlawful. This was on the basis that the bonus was ‘pay’ in the sense of Article
141 EC, not the ‘payment’ of Article 11 PMD, as it was not intended to ensure a
minimum level of income during the leave period. Thus it seems that, with respect
to pay linked to the contract of employment, discrimination on grounds of
pregnancy is not justifiable.89

In general though, as the Court has held in Gillespie90  and Boyle91 , different
levels of remuneration for women on maternity leave as compared to those at
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work, and those on sick leave, are justifiable in EC law. The Court reached this
conclusion by stating that a woman on maternity leave is not comparable with
man or a woman actually at work, or on other sorts of leave, such as sick leave.
Thus the Court does not approach this as a matter of justification, but as a matter
of lack of discrimination, as there is no appropriate comparator. However, it
seems likely that underlying this reasoning is the view that, in the settlement
provided in EC law for the sharing of the costs of maternity leave, the provision of
Article 11 PMD draws a line in the sand, preventing use of the non-discrimination
principle to undermine that settlement.92

However, Article 11 PMD applies only to payments made during maternity
leave. In Høj Pedersen,93  the defendants argued that Article 11 PMD allows
national law to set a ceiling for allowances which women may claim in the event of
pregnancy. It was further argued that any discrimination which might exist in such
national law would be justified by the fact that it reflects a sharing of the risks and
economic costs connected with pregnancy between the pregnant worker, the
employer and society as a whole.94  The Court rejected this argument, finding that
the ceiling only applies to pay or benefits received during maternity leave.95  In any
event, the Court continued

‘The discrimination … [the depriving of a woman of her full pay on the
grounds of a pregnancy-related incapacity for work, where other
incapacities were not so treated] cannot be justified by the aim of sharing
the risks and economic costs connected with pregnancy between the
pregnant worker, the employer and society as a whole. That goal cannot
be regarded as an objective factor unrelated to any discrimination based
on sex within the meaning of the case law of the Court.’96

Thus in interpreting the justification of the cost to the employer in terms of
discriminatory treatment arising from pregnancy and maternity, the Court has
respected the views of the legislature, and has drawn a distinction between
pregnancy and maternity.97

d. morality/freedom of religion
In certain circumstances, the pregnancy of an employee raises moral or religious
problems for an employer. This is the case, for instance, where an unmarried
teacher in a religious school becomes pregnant. It is not the pregnancy per se that
is regarded as morally reprehensible or inconsistent with the religious beliefs of the
employer, but rather the pregnancy as outward sign of extra-marital sexual
activity. Would the dismissal of such an employee be lawful in EC law? The Court
has not yet had to consider such a question. Applying the logic of Dekker, it
would seem that, as pregnancy, a visible sign of sexual activity, can only happen to
a woman, dismissal of a woman in such circumstances would be direct sex
discrimination. It would be difficult for an employer to show satisfactorily that it
would have treated a man in an extra-marital sexual relationship the same way.

However, were the Court to be faced with such a case, it might refer, in addition
to the sex equality legislation, to the ‘Article 13’ Directive 2000/78/EC.98  This
provides for non-discrimination on the grounds of religion or belief, disability,
age, and sexual orientation in the employment sphere. Article 4 provides an
exemption on the basis of ‘genuine and determining occupational requirements’.
Article 4(2) elaborates this in the context of discrimination on grounds of religion.
In employment within ‘churches and other public or private organisations the
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ethos of which is based on religion or belief’, a difference of treatment based on a
person’s religion is lawful, where the nature of the work or the context in which it
is carried out justifies it. In assessing whether this is a genuine occupational
requirement, regard is to be had to the institution’s ethos. The use of the word
‘ethos’ here is significant, and appears to imply something beyond the pure tenets
of faith entailed in the religion, in the sense of inward belief, perhaps extending to
outward manifestations of consistency with faith. Religious ethos may therefore
require an employee’s consistency with respect to matters of life-style, in particular
sexual morality. Article 4 does state that the provision ‘should not justify
discrimination on another ground’, which would presumably include the ground
of sex. However, it goes on to say that ‘the Directive shall not prejudice the right of
churches … to require individuals working for them to act in good faith and with
loyalty to the institution’s ethos’. Might the Court then construe extra-marital
pregnancy as inconsistent with an employer’s ethos, find that there is direct sex
discrimination, but find it justified by the employer’s religious ethos? It is widely
held that direct sex discrimination can only be justified on the grounds set out in
the ETD, which do not include morality, ethos or freedom of religion. However,
the Court has never explicitly held this to be the case, and indeed at least one
Advocate General has invited the Court to find direct sex discrimination justified
in a context not falling within the explicit derogations of the ETD.99  The existence
of another measure of EC legislation, the Article 13 Directive, might be sufficient
to persuade the Court that such discrimination would be justified.

e. family responsibilities
The Court has consistently held that beneficial different pay and treatment of
mothers on maternity leave is justifiable, and that fathers cannot rely on the non-
discrimination provisions of EC law to claim equal treatment. This is so even
where the father is carrying out the (traditionally female) childcaring role. In
Hofmann,100  the Court considered a claim by a father who wished to take
paternity leave on the same basis as the mother would have been entitled to take
maternity leave under national law. The Court held that the national law fell
within the scope of Article 2 (3) ETD, as its purpose was the protection of women,
and their ‘special relationship’ with their children, in connection with the effects of
pregnancy and motherhood.101  However, in Commission v France,102  the Court
rejected the argument that various special privileges for mothers, such as extra
holidays, time off work on Mother’s Day and special allowances to pay for
childminders, were lawful within Articles 2 (3) or 2 (4) ETD. However, this case
stands alone as representing this line of reasoning. In later cases, such as
Abdoulaye,103  the Court has followed the Hofmann approach. There the Court
held that, where a lump sum was payable only to women employees when taking
maternity leave, there could be no discrimination, as a woman worker on
maternity leave was not in a comparable situation to others.104  In Lommers,105  the
Court found that restriction of workplace nursery places to children of women
employees106  was consistent with EC law.

Assessing these cases in terms of equality of opportunity poses special
problems. As McGlynn and others107  have convincingly shown, the Court’s
approach is based on a discredited notion of mother-infant ‘bonding’. However, at
the same time, elements of the Court’s approach do reflect social reality with
respect to the role of women in the family. For most children in the EU, it is
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mothers who are primary carers. Thus the Court’s approach could be considered
consistent with ‘equality of opportunity’, as it recognises actual difference between
women and men with respect to childcare.

However, on the other hand and especially in the long term, a ‘special protection
for mothers’ approach, when applied to parenting as opposed to childbearing, is
fundamentally harmful to women. Only women bear children: thus it is justifiable
in the name of equality of opportunity to treat women differently on the basis of
their pregnancy. But both men and women become parents; with respect to
parenting, therefore, at least with a long-term perspective, EC law should move
towards the same treatment for mothers and fathers. This would imply that
provisions relating to childcare, outside the ‘special period’ of pregnancy,108

should be drawn up on an ‘equal parenting’ basis. Favourable treatment of
women, on account of their parenting duties, will not, in the long term, promote
equality of opportunity.

At present, however, neither the rulings of the Court nor the legislative frame-
work of EC law operate on this basis. The problem with the Court’s approach is
that it considers ‘pregnancy’ and ‘motherhood’ as equivalent, or at least shading
into one another, whereas it is only pregnancy itself that is unique to women –
parenthood is shared with men. The Parental Leave Directive (PLD),109

significantly by failing to grant an entitlement to paid parental leave, falls short of
the protection offered by the PMD. Thus the legislature failed to grant all parents
the special protection needed to achieve true ‘reconciliation of work and family
life’, in the name of equality of opportunity.

The Court has perpetuated its ideology of motherhood in interpretation of the
PLD. In Lewen,110  the Court considered a claim for payment of a Christmas
bonus by a woman on parental leave. The Court held that a Christmas bonus
does not fall within the scope of the ‘rights acquired or in the process of being
acquired by the worker on the date on which parental leave starts’, which must be
maintained as they stand until the end of parental leave.111  This seems surprising,
but is presumably explained by the employer’s argument to the effect that the
bonus was a motivation for the forthcoming year, not a reward for work already
done. But the Court, by reference to the social reality that ‘female workers are
likely … to be on parenting leave when the bonus is awarded far more often than
male workers’,112  found indirect sex discrimination. On the one hand, this could
be seen as recognising the status quo and protecting women within it, thus
promoting equality of opportunity. On the other hand, this reinforces the
assumptions that childcare is the primary responsibility of women, and only
women need special employment protection in this respect. Further, should more
men take leave to care for children, the indirect discrimination argument would
cease to be available, as the statistical disparity between women and men would
reduce.113  It is therefore particularly disappointing that the Court adopted this
approach in the context of the PLD. What is needed is special treatment for
parents, and recognition that any indirect discrimination on the grounds of sex
that might arise114  is justifiable.

The proposed amendments to the ETD may clarify matters, but will ultimately
not achieve what would be necessary to promote equality of opportunity in the
long term. It is proposed to add to Article 2 (3) ETD a specific entitlement for a
woman to return to her own job, or an equivalent post, on terms no less
favourable to her, after her maternity leave.115  This will mirror a similar provision
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in the PLD.116  The ETD will explicitly be made without prejudice to the provisions
of the PLD and the PMD, which grant different employment rights to mothers on
maternity leave from those granted to parents on parental leave. The different
treatment of mothers from fathers in this respect, already guaranteed by the
Court, will thus be further entrenched in the ETD.

More promisingly for equal opportunities, the proposed new ETD is also to be
without prejudice to the right of Member States to recognise a distinct right of
paternity leave. Member States which recognise such a right are to make provision
to protect fathers from dismissal due to exercising that right, and to grant them an
entitlement to return to their jobs or equivalent posts on terms no less favourable
to them. On the one hand, this provision may be seen as recognising the need to
grant special entitlements in employment law to working fathers, in order to
promote the reconciliation of work and family life. The specific derogations in the
amended ETD will ensure that the application of the principle of non-
discrimination may not be used to require that such special rights be extended
beyond their intended scope, for instance by opening up an argument that women
should also be entitled to whatever paternity leave entitlements are granted by
national law. Such an application would run the risk of losing the support of
employers, who might justifiably argue that they were being required, in the name
of equality, to provide greater entitlements than the EC legislature regards
necessary to promote the reconciliation of work and family life.

On the other hand, by perpetuating a distinction between maternity leave and
paternity leave, the proposal may be seen as failing to move towards an ‘equal
parenting’ approach. This fundamental change is what is necessary to bring the
entire framework of EC law on reconciliation of work and family life into line with
an equal opportunities approach, and to reassert the fundamental nature of the
right to equality of opportunity, in terms of its relationship with other
employment rights.

5. Affirmative action
Article 2 (4) ETD exempts from the scope of the Directive ‘measures to promote
equal opportunity for men and women, in particular by removing existing
inequalities which affect women’s opportunity in employment’. Article 141 (4) EC
provides similarly that

‘with a view to ensuring full equality in practice between men and
women in working life, the principle of equal treatment shall not prevent
any Member State from maintaining or adopting measures providing for
specific advantages in order to make it easier for the under-represented
sex to pursue a vocational activity or to prevent or compensate for
disadvantages in professional careers’.

Thus EC law permits some types of affirmative action. Affirmative action
measures operate to ensure substantive, as opposed to formal, equality, by taking
into account historical, social and structural differences between men and women’s
experience of and opportunities in the labour market, in view of women’s (and
men’s) social roles.117

The Court has held that in principle the application of an affirmative action
provision constitutes direct discrimination on grounds of sex.118  Adopting a
formal equality approach, the Court does not regard affirmative action as
promoting substantive equality.119  Rather, affirmative action is discrimination
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which may in some circumstances be justified in order to promote equality of
opportunity. This construct has consequences for the approach of the Court to
affirmative action measures. As affirmative action measures constitute an
exception to the non-discrimination rule, the Court adopts a narrow approach to
what is permissible affirmative action.

In the first case in which the Court had an opportunity to consider Article 2 (4)
ETD, Kalanke,120  the Court held that Article 2(4) ETD permits measures relating
to the organisation of work, especially for workers with children, and the
reconciliation of work and family life, but not rigid quota rules requiring the
appointment or promotion of women to jobs in preference to (equally qualified)
men. Such rules overstep the limits of the exception in Article 2 (4) ETD.121  This
was confirmed in Abrahamsson,122  in which the Court held that a national rule
which gave automatic priority to a person of the under-represented sex who had
adequate qualifications but which were inferior in minor aspects to those of the
person who would otherwise have been appointed, failed to satisfy the
requirements of Article 2 (4) ETD and Article 141 (4) EC.123

The judgment in Kalanke caused considerable concern and cast doubt on the
legality of a variety of different forms of affirmative action.124  However, the Court,
perhaps in response to the Treaty changes agreed at Amsterdam,125  adjusted its
position in Hellmut Marschall.126  Mr Marschall was refused promotion to a
teaching post in a secondary school, and an equally qualified woman was prom-
oted instead, on the grounds that women were under-represented in higher-grade
teaching posts. This was consistent with the applicable State law, which allowed an
equally qualified woman to be preferred for promotion, ‘unless reasons specific to
an individual [male] candidate tilt the balance in his favour’ (the ‘saving clause’).
Distinguishing Kalanke, and rejecting the Opinion of its Advocate General, the
Court held that a quota rule with a ‘saving clause’ would be consistent with Article
2 (4) ETD if it operated to counteract the prejudice experienced by women
candidates due to employers’ discriminatory tendencies. This would be the case,

‘if, in each individual case, [the saving clause] provides for [equally
qualified] male candidates … a guarantee that the candidatures will be
the subject of an objective assessment which will take account of all
criteria specific to the individual candidates and will override the priority
accorded to female candidates where one or more of those criteria tilts
the balance in favour of the male candidate. In this respect, however, it
should be remembered that those criteria must not be such as to
discriminate against female candidates.’127

The ruling in Hellmut Marschall therefore confines Kalanke to the (unusual)
situation of an unqualified quota rule. A quota rule with a saving clause, provided
that it is objectively applied, will fall within Article 2 (4) ETD, as an exception to
the equal treatment principle. Moreover, the Court has limited the criteria which
may be applied to tilt the balance (back) in favour of the man, which in effect
restricts the operation of such saving clauses. The criteria applied must be based
on the individuals concerned and must be non-discriminatory in a general
sense.128  They may not be based on generalisations about men.129  Thus it would
seem that Hellmut Marschall opens the door to all but the most ostensibly
inflexible or misapplied quota systems, allowing national legislatures to permit
(flexible) measures of affirmative action, including quota systems.
This was confirmed in Baedeck,130  in which the Court held that Articles 2 (1) and
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(4) ETD did not preclude state rules that encouraged ‘fair’ participation in the
workplace by allocating at least half the places for training in public administra-
tion to women, subject to certain safeguards.131  The Court also considered the
legality of the so-called ‘flexible result quota’132  in the state of Hesse. This is a rule
applying in sectors of the public service in which women are under-represented. It
gives priority to female candidates where male and female candidates for selection
have equal qualifications, if this is necessary for complying with binding targets in
the women’s advancement plan, provided that there are no reasons of ‘greater
legal weight’.133  The Court said that the priority rule introduced by the Hesse law
was not ‘absolute and unconditional’ in the Kalanke sense. It was lawful so long
as it guaranteed that candidatures were the subject of an objective assessment
which took account of the specific personal situations of all candidates.134  The
Court recognised that capabilities and experience acquired by carrying out work
in the home were to be taken into account in so far as they were of importance for
the suitability, performance and capability of candidates. By contrast, seniority,
age, and the date of last promotion were to be taken into account only in so far as
they were of importance to the job. Family status or income of a partner was
immaterial. Further, part-time work, leave, and delays in completing training as a
result of looking after children or other dependants could not have a negative
effect on the selection process.135  The Court continued,

‘Such criteria, although formulated in terms which are neutral as regards
sex and thus capable of benefiting men too, in general favour women.
They are manifestly intended to lead to an equality which is substantive
rather than formal, by reducing the inequalities which may occur in
practice in social life.’136

Thus, the Court seems137  to allow some (indirect) discrimination against men in
the application of the selection criteria. Of course, only if a female candidate and a
male candidate could not be distinguished on the basis of their qualifications
could the woman be chosen according to the flexible quota.138

One element of the Hesse rules prescribed binding targets for women for
temporary posts in the academic service and for academic assistants where women
applicants were equally qualified to male applicants. These targets required that
the minimum percentage of women be at least equal to the percentage of women
among graduates, holders of higher degrees and students in each discipline. This
came very close to an ‘equality of results’ approach, that had been rejected by the
Court in Kalanke as falling outside the provision in Article 2 (4) ETD. The Court
in Baedeck found the rule compatible with EC law, pointing out that the system
did not fix an absolute ceiling, but one relative to the number of persons who had
received the appropriate training.139  Use of an actual fact as a quantitative
criterion for giving preference to women was justifiable.

One argument justifying the affirmative action in cases such as Marschall and
Abrahamsson was the need to appoint women to senior posts in the education
sector, so as to provide role models to young women and girls. For instance, the
Court was criticised for failing to take account of the level of under-representation
of women among Swedish professors in Abrahamsson.140  Although the woman
in Marschall was successful in her appointment to a post as a senior teacher, this
was not regarded as an acceptable justification in Abrahamsson. It would seem
that the appointing of role models is not a key element in the justification of
affirmative action in EC law.
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What is crucial about the Marschall and Baedeck rulings is the Court’s recognition
that ‘the mere fact that a male candidate and a female candidate are equally
qualified does not mean that they have the same chances’.141  This is in stark
contrast to the view of the Advocate General in Kalanke that since the applicants
had equivalent qualifications, they must have equal opportunities: they were ‘on
an equal footing at the starting block’.142  The Court in Marschall recognised that
employers tend to favour male candidates for promotion over equally qualified
female candidates ‘because of stereotyped views of women’,143  and so equally
qualified men and women do not necessarily have the same chances of promo-
tion.144  As Kenner points out,

‘policies that seek to correct imbalances in the workforce by quotas and
targets and whose aim is one of equality of outcome may be granted
legitimacy. It follows that a national rule may fall within the scope of
Article 2 (4) if it operates to counteract such attitudes and behaviour and
thus “reduce the actual instances of equality which may exist in the real
world” (para 31 emphasis added). In other words societal discrimination
outside the workplace provides a justification for an element of positive
action in the employment sphere.’145

In addition to appointment and promotion, Article 2 (4) ETD may also apply with
respect to working conditions.146  In Lommers, the Court considered a rule
providing that workplace nursery places were available, save in emergencies,147

only to female members of staff of the Netherlands Ministry for Agriculture. Here
the Court was able to confirm elements of its approach in Kalanke, as well as in
Marschall and Baedeck, to the effect that Article 2(4) ETD justifies measures ‘in
fact intended to eliminate or reduce actual instances of inequality which may exist
in the reality of social life’,148  such as measures relating to the organisation of
work, and the reconciliation of work and family life. These are ‘intended to
improve the ability of women to … pursue a career on an equal footing with
men’.149  In this respect, the Court referred to Recommendation 84/635 on the
promotion of positive action for women150  and Recommendation 92/241 on child
care,151  finding that a lack of suitable nursery places is more likely to induce
women to give up their jobs.152

The Court explicitly referred to the argument, discussed above, that measures
such as these, although beneficial to women in the sense of recognising the current
status quo with respect to childcare responsibilities, may have a long-term detrim-
ental effect in that they help perpetuate a traditional division of roles between men
and women. Dismissing this as (mere) ‘academic legal opinion’,153  the Court went
on to say that the measures do not guarantee all women working at the Ministry
of Agriculture a nursery place for their children. Moreover, in the view of the
Court, male employees are not denied a place any more than female employees
who have not been able to obtain a place. With respect, this cannot be the case, as
male employees wishing to gain a nursery place for their child must pass the
additional requirement of showing that their case falls into the category of
‘emergency’, whereas female employees need not do so. The Court seemed to find
significance in the fact that the Netherlands rule did not totally exclude men;
perhaps an echoing of the rules in Marschall and Baedeck with respect to
flexibility. In the final analysis, however, as noted above, until EC law moves
towards an ‘equal parenting’ approach with respect to measures concerning
reconciliation of work and family life, it cannot be said to be promoting equality
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of opportunity in the long-term. The justification for the discriminatory rule here
was, in my view, misplaced.

C Indirect sex discrimination

Standard of justification

Indirect discrimination arises where a provision, criterion or practice, although
not discriminating on a forbidden ground (here sex), has the effect of so doing.154

In EC law the plaintiff bears the initial burden of showing such disparate impact.
This is normally done by showing a statistical disparity between the position of
women and men,155  although there are indications in the Court’s jurisprudence to
the effect that an inherent risk of a disparate impact, based on a national court’s
understanding of the social reality, could also suffice.156  The burden is then
transferred to the employer (or the Member State, in the case of indirectly
discriminatory legislation) to justify the application of the provision, criterion or
practice. The question of justification is thus central to the very concept of indirect
discrimination. Any disparate impact in fact on women may trigger an indirect sex
discrimination enquiry; if there are justifiable reasons for the disparate impact, the
application of the provision, criterion or practice is not unlawful.

The Court originally established the standard by which justification must be
established in Bilka-Kaufhaus.157  The Court held that in establishing justification,
it must be decided whether the grounds put forward by an employer to explain an
indirectly discriminatory practice, can be ‘objectively justified’. If the national court
finds that the measure at issue meets a genuine need of the enterprise, is suitable
for attaining the objective pursued by the enterprise, and necessary for that
purpose, it will not be unlawful. Two elements of this test deserve further conside-
ration.

First, it is clear that the justification must be objective. It is not enough simply to
assert a justification, but the factual basis of the alleged benefit of the indirectly
discriminatory criterion, policy or practice must be shown. The Court has
consistently held that mere generalisations about certain categories of workers
cannot constitute objective justifications. For instance, in Rinner Kühn,158  the
Court held that a belief that part timers were not as integrated in or committed to
the employer’s undertaking was not an objective justification. In Hill,159  an
assertion by the employer that a reward system that disadvantaged job-sharers
maintained staff motivation, commitment and morale, was also not accepted as
objective.

Secondly, as the ‘suitable’ and ‘necessary’ elements of the Bilka test imply, the
proportionality test plays an important role in establishing the standard of
justification for indirect sex discrimination in EC law.160  The early cases,
concerning indirectly discriminatory acts carried out by employers, suggested a
very strict version of the proportionality test was applicable. So in Bilka itself, the
Court assessed the purported justification for giving superior pension conditions
to full-time workers as compared to part-time workers, that this would enable the
store to maintain its staffing levels on Saturdays, allegedly an unpopular day for
part-timers to work. The Court stated that the policy of the employer would not
necessarily (rather than could not possibly) have the desired effect, and in
particular noted that there had been no attempt by the employer to offer the
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superior pension rights to part-timers who did work on Saturdays. Thus the
Court concluded that the proportionality requirement had not been met. This
version of the proportionality test requires a strict scrutiny by the Court, that the
measure must be no more than is necessary to meet its objective.

However, a much less strict version of proportionality was applied in the later
cases of Megner161  and Nolte162  in the context of EC legislation on sex
discrimination in social security.163  In Megner and Nolte, the parties (women in
‘minor employment’164 ) were seeking recognition that they were subject to
compulsory insurance under the statutory and old age insurance scheme and that
they were obliged to pay contributions to the statutory unemployment insurance
scheme. Their exclusion from the schemes was indirectly discriminatory. There the
Court found that the social policy reasons advanced by the German government –
the need for structural coherence of the German social security scheme, the social
demand for minor employment and the risk of a rise in ‘black market
employment’, should the exclusion of minor employment from compulsory social
insurance be withdrawn – justified the indirect sex discrimination. The Court
explicitly stated that Member States enjoy a ‘broad margin of discretion’165  with
respect to social policy, and added that ‘the national legislature was reasonably
entitled to consider that the legislation in question was necessary in order to
achieve its aims’.166  This standard appears to imply a much less strict scrutiny
than that of Bilka. It is enough that the legislature was reasonable in its belief that
the aim was necessary. This approach was confirmed in Posthuma-van Damme167

and Laperre.168  Thus, under the Megner/Nolte test, even showing that a less
discriminatory means would have been available to meet the same aim will not
render the justification unlawful. Therefore it appears that EC law gives more
judicial deference to legislative choices in the field of social security, even where
those undermine the principle of equal treatment on the ground of sex.

If Bilka and Megner/Nolte occupy two ends of the spectrum in terms of stan-
dard of scrutiny, employment legislation appears to occupy a middle ground. This
was implicit in cases such as Bötel,169  in which in effect the Court rejected a
justification as the national legislation could have been interpreted or applied in a
less discriminatory manner. The Court was explicitly asked what legal conditions
for establishing objective justification applied to a measure adopted by a Member
State in pursuance of its social policy, in the context of employment legislation, in
Seymour-Smith.170  The Court’s answer is equivocal, and appears to fall some-
where between the Bilka and Megner/Nolte tests. The Court began its analysis by
reiterating that the question of justification is a matter for the national court, but
one on which the Court may provide guidance. It then referred to the Megner
ruling.171  However, the Court rejected the UK government’s contention that all a
Member State would have to show was that it was ‘reasonably entitled to consider
that the measure would advance a social policy aim’,172  on the basis that although
social policy is a matter for Member States, ‘the fact remains that the broad
margin of discretion available to Member States in that connection cannot have
the effect of frustrating the implementation of a fundamental principle of
Community law such as that of equal pay for men and women’.173

It therefore appears that the standard of justification varies depending on
whether it is an employer’s provision, criterion or practice at issue, or national
legislation. Further, the margin of discretion available to Member States with
respect to indirectly discriminatory social security legislation appears to be greater
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than that available where employment legislation is concerned. The relationship
between the standard of justification and the Court’s construction of sex equality
as a ‘fundamental right’ in EC law is as yet under-determined. It seems from
Seymour-Smith that, where the Court is articulating a ‘fundamental rights’
conception of equal treatment, this may have the effect of increasing the standard
of justification, but not necessarily to the strictest version of proportionality.
Moreover, there seems to be no good reason why equality should be a ‘fundamen-
tal right’ in the context of employment, but not in the context of social security.
Given the strong linkages between employment conditions and social security, the
very distinction may be problematic. However, it is submitted that the distinction
drawn by the Court is explicable by reference to the boundaries of Community
competence. The further the application of the EC law principle of equal treatment
impinges on elements of national social policy for which the Community has no
competence to adopt other harmonisation legislation, the wider a margin of
discretion the Court is prepared to give in the justification of indirect sex
discrimination.174

Substantive grounds

Having considered the standards of justification for indirect sex discrimination
required by EC law, we turn now to specific substantive grounds of justification.
These may be divided into three categories: justifications related to the job itself; to
the needs of the employer’s enterprise; and broader public interests.

1. Job-related
Job-related justifications are relatively unproblematic under a system committed to
equality of opportunity. To avoid sex stereotyping in employment roles, it is
important that those requirements and conditions advanced by employers
purportedly related to the duties of the job are in fact necessary for the job to be
carried out. Necessary here implies a strict standard of scrutiny; mere convenience
to the employer will not justify a discriminatory impact. EC law applies such a
strict standard with respect to job-related justifications.

a. physical abilities
As men, in general, have greater muscular strength than women, employment
conditions which require, or reward, muscular strength may be indirectly
discriminatory. The appointment of stronger staff to particular jobs or the higher
payment of staff who carry out heavy physical work may be justified in EC law
only if the duties of the job require the use of muscular strength.

In Rummler v Dato Druck,175  the Court considered a job classification system
that relied on criteria such as ‘demand on the muscles’, ‘muscular effort’ and
‘heavy work’. In general, it would be more difficult for women to carry out jobs
requiring such muscular activity. The Court held that,

‘Where a job classification system is used in determining remuneration, that
system must be based on criteria which do not differ according to whether the
work is carried out by a man or a woman, and must not be organised, as a whole,
in such a manner that it has the practical effect of discriminating generally against
workers of one sex’.176

The use of a criterion such as muscular demand to determine pay may be
justified, if the pay difference relates to a genuine need of the employer, in that it
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ensures a level of pay appropriate to the effort required by the work,177  with the
proviso that the job classification system as a whole must not be discriminatory.178

b. qualifications and training
Where the job requires certain qualifications or training, it is lawful to discriminate
against applicants for a job, or in terms of pay, on the basis of such qualifications
or training, even where more men than women are able to meet the requirement.
The employer must demonstrate an objective relationship between the
qualifications or training requirements and the job concerned.

Danfoss179  concerned a challenge to a collective agreement, with respect to the
payment of supplements based on a number of factors, including mobility,
training and seniority. The Court held that the employer may justify higher
remuneration of those with special training by showing that it is of importance for
the performance of specific tasks entrusted to the employee.180

Professional training is not only one of the factors that may be an objective
justification for giving different pay for doing the same work; it is also one of the
possible criteria for determining whether or not the same work is being perfor-
med. Where professionals perform seemingly identical activities, but draw on
knowledge and skills acquired in very different disciplines, they must be regarded
as performing different tasks or duties, and thus cannot be in a comparable
situation.181

c. seniority and experience
The Court accepted in Danfoss that, although rewarding seniority may be
indirectly discriminatory against women, who tend to suffer interruptions to their
careers more frequently than men, it is nevertheless justified ‘since length of service
goes hand in hand with experience and since experience generally enables the
employee to perform his duties better’.182  In Danfoss, the Court said that
employers were not required to show that seniority is important for the
performance of the specific duties of the job concerned, but this was modified in
the later ruling of Nimz.183  This concerned a collective labour agreement which
provided for different conditions for full and part-timers. Full timers would
automatically be entitled to a pay increase after working for 6 years, but those
working half-time to three-quarter-time would not be entitled to the increase until
12 years had elapsed. It was argued that the greater experience of the full timers
justified the indirect sex discrimination. The Court did not agree, finding that the
ideas that full-timers acquire competencies and capabilities pertaining to their
work faster than part-timers or that greater experience per se justifies greater pay
are ‘no more than generalisations about certain categories of workers’.184  Thus
the objectivity of the justification with respect to seniority and experience must be
assessed by reference to the relationship between the nature of the work and the
experience gained from the performance of that work upon completion of a
certain number of working hours.185

The Nimz ruling must be considered as the better approach, as it is not
necessarily the case that a more senior employee will perform every job better than
a younger or newer employee. The benefits of fresh ideas, energy and a different
vision must be weighed against the benefits of enhanced performance through
familiarisation, which seniority implies. Thus seniority and experience are accepta-
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ble objective justifications, if the employer can show a real link between the
requirement for experience and the performance of the job concerned.186

d. employee ‘flexibility’
Employee ‘flexibility’ includes the ability to work full-time and the adaptability to
variable work schedules and places of work. If the employer can show that the
activities of a job carry with them a genuine need for ‘flexibility’, then this may
justify indirect sex discrimination. This was accepted in Danfoss,187  even though
such a requirement would disadvantage women, who were less likely to be able to
organise their working time in a flexible way because of their family
responsibilities. The Court stressed that the requirement for flexibility must be
related to the specific activities of the job; a general requirement for a flexible
workforce would not constitute lawful justification.

e. different working hours
Certain jobs require the employee to work ‘unsocial’ hours, such as night-times,
shift-work and weekends. For instance, midwives need to be available at all times
of day and night. It is justifiable in EC law to pay such unsocial hours at a higher
rate than normal working hours. This was confirmed by the Court in JämO.188

Two midwives brought an equal value claim, in respect of the differential between
their pay and that of a clinical technician. The basic hours salary was lower for the
midwives than the clinical technician, but he had no opportunity to earn the
‘inconvenient-hours supplement’ that the midwives received on a regular basis.
The national court had not actually made a finding that the jobs were of equal
value, but referred a number of questions to the Court.

The Court held that, because the amount of supplement earned varies from
month to month, the basic salaries were the appropriate point of comparison, in
order to ensure transparency and guarantee compliance with the EPD.189  Without
ruling on the matter of equal value (a question for the national court), the Court
could only conclude that, were the jobs of equal value, the midwives were paid
less.190  If a considerably higher percentage of women than men work as midwives,
this would be indirect discrimination, unless justified. The employer would have to
show an objective non-discriminatory factor justifying the difference in pay. The
Court concluded that ‘the inconvenient hours supplement is not to be taken into
account in calculating the salary which serves as a basis for a pay comparison for
the purposes of Article [141 EC]’.191  Were a male clinical technician to bring a
subsequent claim, after the basic rates of pay of midwives and clinical technicians
had been equalised, claiming indirect pay discrimination, the Court could not
accept his argument and maintain consistency with its ruling in JämO. It follows
therefore that payment of such an inconvenient-hours supplement would be
justified in EC law. This was confirmed later in the judgment, where the Court
explicitly stated that ‘differences that might exist in the hours worked by the two
groups whose pay is being compared may constitute objective reasons unrelated
to any discrimination on grounds of sex such as to justify a difference in pay’.192

f. work performance
The Court held in Royal Copenhagen193  that, in the case of work paid at piece
rates, the principle of equal pay does not prohibit workers from receiving different
pay if that is due to different individual output.194  However, where work is paid at
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time rates, an employee’s work performance or personal capacities in the job may
be assessed only ex post facto. Thus, while differences with respect to performance
could clearly justify different pay of different employees in terms of a retrospective
performance-related bonus, it cannot justify a difference in pay awarded at the
time of engagement. The employer cannot, at the time when the employees
concerned are appointed, pay a female employee less than a male employee
carrying out the same work or work of equal value, and later justify the difference
on the basis that the man’s work is superior.195  To do so would not preclude the
possibility that the difference in pay is based on sex.196

2. Enterprise-related
Enterprise-related justifications relate to the broad economic needs of an employer,
within the context of its whole enterprise, rather than the narrow duties of a
particular job. Problems arise with respect to enterprise-related justifications
because the decision whether to allow such justifications inevitably involves an
element of balancing between the competing claims and interests of the parties
involved (the employer and the employee). Broader societal interests in the
continued success of enterprises, with implications for the economy as a whole,
may also come into play. In this respect, this category of justifications merges with
the third category of public interest-related justifications.

The organisation of the employment environment, in its wider societal context,
operates on the assumption of the ‘normal’ male worker, who works full-time, for
a lifetime, with no significant outside commitments. The promotion of equality of
opportunity through the principle of equal treatment in EC law implies a challenge
and change to this status quo in which women are systemically disadvantaged.
Therefore a commitment to equal opportunities will imply some transfer of
burden from women, who are currently disadvantaged, to employers, who benefit
from the current organisation of working life. Further, if equal treatment on the
grounds of sex is a fundamental right in EC law, mere considerations of econo-
mics should not gainsay the enjoyment of such a right. Enterprise-related
justifications should therefore be subject to strict scrutiny.

a. economic or financial efficiency
In Bilka, the employer claimed that the exclusion of part-time workers from the
employer’s occupational pension scheme was justified by the need to discourage
part-time employment. It was alleged that this was necessary, as Bilka was obliged
to employ some full-time workers to cover the evening and Saturday opening
times, which were unpopular among part-timers, and so had to make full-time
work more attractive than part-time work. The Court found that the assessment
of this justification was for the national court, but implied that economic grounds
could constitute a lawful justification in EC law.197

This was confirmed in Enderby198  in the context of a claim for equal pay for
work of equal value. Enderby involved a claim by a speech therapist (a job almost
exclusively carried out by women) for equal pay with comparable professions
(clinical psychologist and pharmacist) in which there are more men than women.
The Court found in that ‘the state of the employment market, which may lead an
employer to increase the pay of a particular job in order to attract candidates, may
constitute an objectively justified economic ground’199  within the meaning of its
previous case law. The market forces in question were the shortage of candidates
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for the more highly paid jobs, and the consequent need to offer higher pay in that
job in order to attract candidates.

In my view,200  the Enderby ruling on market forces is not consistent with the
Court’s earlier jurisprudence with respect to objectivity of justifications, or with
the principle of equality of opportunity. ‘Market forces’ is not an objective
criterion, but rather is based on generalisations about the ‘market value’ of
particular workers. We have already noted that the Court does not accept mere
generalisations about certain categories of workers as objective justifications.201

Further, the ‘market forces’ justification lacks transparency. The Court had
previously held in Danfoss that where a discriminatory impact flows from a policy
which would be expected to be entirely gender neutral in impact, such as the use of
the criterion ‘quality of work’ to determine pay increments, this raises the
presumption that the criterion in question is being used to cloak discrimination. It
may be that the factors actually taken into account under the criterion are opera-
ting in a directly or indirectly discriminatory fashion, but where the criterion is not
transparent, this cannot be checked. Thus, where the use of a particular criterion
creates systematic disadvantage to women and the criterion is not transparent, the
burden shifts to the employer to show it is non-discriminatory.202  Similarly, in
Enderby, given that the jobs concerned were assumed by the Court to be of equal
value, the disadvantage to women in the pay structure could have been considered
to raise a presumption of concealed discrimination. The employer was not able to
explain those differences by reference to a neutral explanation, but only by
reference to ‘market forces’, which does not explain why market forces in this
instance operated to the systematic detriment of women. In this respect203  the
ruling in Enderby is insensitive to structural disadvantage to women in the
employment sphere, and thus does not support equality of opportunity.

The Court reverted to a more robust approach to an alleged economic efficiency
justification put forward in Hill.204  Ms Hill had worked in the Irish civil service in
a job-sharing capacity, and then reverted to full-time work. She was placed on a
lower point of the full-time pay scale than that of the job-sharing pay scale which
she previously occupied. This practice was established by government Circular,
which provided that each year’s job-sharing experience was to be reckoned as only
six month’s full-time service, in terms of calculating annual pay increments. The
Court found that this was indirectly discriminatory.205  With respect to the
argument that the discrimination was justified on economic grounds, the Court
stated bluntly,

‘it should be noted that an employer cannot justify discrimination arising
from a job-sharing scheme solely on the ground that avoidance of such
discrimination would involve increased costs’.206

The Court referred specifically to the fact that a job-sharing scheme allows
workers to reconcile work and family life. Community policy in this area is to
adapt working conditions to family responsibilities where possible. The Court
noted that measures on reconciliation of work and family life are ‘widely regarded
in the legal systems of the Member States as being the natural corollary of the
equality between men and women’.207

b. company restructuring
Where companies restructure, in response to the economic climate, this often
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involves redundancies. Employer policies for selection of workers to be made
redundant are obviously a matter of extreme sensitivity. They may also be
indirectly discriminatory on grounds of sex. For instance, given women’s patterns
of employment, a ‘last in, first out’ redundancy policy is likely to be indirectly
discriminatory.208  The Court considered a potentially discriminatory redundancy
policy in Kachelmann.209

The relevant national legislation provided that selection for redundancy could be
carried out by taking into account ‘social criteria’, where operational or economic
requirements of the employer did not preclude such selection. Ms Kachelmann
worked part-time for Bankhaus, in its recovery department. Following a reduction
in its international activities, Bankhaus decided to merge its recovery department
with the rest of its documentary transactions section; this entailed some reallocation
of duties and redundancies. Ms Kachelmann was made redundant. She complained
that the employer had failed to make a selection on the basis of social criteria among
all workers performing the same duties, as it had not compared her with full-time
workers. Ms Kachelmann had given notice before her dismissal that she would have
been willing to work full-time. The national court found that she had no contractual
entitlement to be transferred to a full-time post, and concluded that therefore her
position and that of full-time workers were not comparable.

The Court found that part-time workers are far more likely to be women than
men,210  and that there are far more full-time jobs available than part-time jobs.211

It followed that where jobs are being cut, part-timers are in general at a
disadvantage, as they have less of a chance of finding another comparable job
than full-timers.212  Thus the lack of comparability between part-timers and full-
timers in the selection for redundancy could be indirectly discriminatory on
grounds of sex.213  Could the relevant national legislation be justified?

According to the Court, the purpose of the national legislation is to protect
workers facing redundancy whilst at the same time taking account of the
undertakings’ operational and economic needs. Job comparability determines
whether the worker who is to be made redundant could, with regard to his or her
qualifications and experience within the undertaking to date, carry out different
but equivalent work so far carried out by others within the enterprise. Where jobs
of part-timers and full-timers cannot be compared in a selection for redundancy,
that may well result in a disadvantage for part-timers, as noted above. But the
Court was convinced by the argument of the German government that if such job
comparability were introduced on the basis of social criteria, that would have the
opposite effect, in that full-time workers would be disadvantaged. In the event of
their jobs being abolished, part-timers would have to be offered a full-time post,
even if their employment contract did not entitle them to one.214

The Court then concluded, by reference to its earlier statements about national
discretion in social policy,215  that ‘the question whether part-time workers should
enjoy such an advantage is a matter for the national legislature, which alone must
find a fair balance in employment law between the various interests concerned’.216

Here, the Court said, that assessment had been made without reference to
considerations based on the sex of workers. The indirectly discriminatory national
legislature was therefore justified.

The Court’s argument reveals a lack of sensitivity to the reality of working life
for those who have to reconcile work and family responsibilities, that is, in
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general, women. It could be argued that, if job comparability were introduced, full-
timers and part-timers in a pool of workers being selected for redundancy would
each have to be offered the other type of job, even if their employment contract did
not entitle them to one. The Court’s reasoning assumes that a full-time post is
more valuable to a worker than a part-time one, and thus that part-timers who
are offered a full-time post in a redundancy round are better off than they should
be by reference to their contractual entitlements. But this need not be the case with
respect to all workers. Some (in particular those who have to combine paid work
with family responsibilities) may regard the offer of a full-time job as significantly
less advantageous than, say, a redundancy settlement. The Court’s approach to
justification here thus does not support equality of opportunity. Rather, it would
be more appropriate to require a job-related comparability test in selection for
redundancy, so that the employer would have to show that the tasks at issue could
not be carried out on the part-time basis, or at least could not be so carried out
without serious jeopardy to the enterprise as a whole.

3. Public interest-related
Public interest-related justifications were first accepted as a possibility by the
Court in Rinner-Kühn.217  The Court held, adding to the Bilka test of justification
of economic grounds, that an indirectly discriminatory legislative provision could
be justified, if it met ‘a necessary aim of [the Member State’s] social policy’.218  The
Court has not distinguished its reasoning in Bilka, with respect to employer
justifications for job-related or enterprise-related reasons, from justifications on
broader grounds of public interest. It is implicit from subsequent case law219  that
such justifications are also available to employers. As with enterprise-related
justifications, problems may arise in terms of balancing competing claims of the
collective interest in the discriminatory policy or practice and the individual
interest in equal treatment. As noted above, the Court has relaxed its standard of
justification where the discriminatory policy arises through national legislation in
the social security context, and to some extent in the employment context. This
may be seen as reflecting the Court’s view on the appropriate forum for balancing
such competing interests.

a. encouraging employment
In 1985 the UK Conservative Government raised from 1 year to 2 years the
qualifying period which employees must meet in order to bring an unfair dismissal
claim. Ms Seymour-Smith was employed for less than 2 years, and was dismissed.
Having had her claim for unfair dismissal rejected, on the grounds that she did
not meet the qualifying period, Seymour-Smith then challenged the national law on
the qualifying period, on the grounds that it breached the ETD. In Seymour-Smith,
220  the Court held that compensation for breach of the right not to be unfairly
dismissed constitutes ‘pay’ within Article 141 EC. Rights to re-instatement or re-
engagement after an unfair dismissal however fall within the ETD. In assessing
whether national rules on access to remedies for unfair dismissal are indirectly
discriminatory, it is for the national court to decide the point in time at which such
national rules are to be assessed, and whether statistics show at that point in time
a disparate impact of the national rules on women. If such indirect discrimination
is shown, the Member State may justify the rule on legitimate social policy
grounds, which must be non-discriminatory and proportionate.
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With respect to the issue of objective justification, the Court referred to its earlier
rulings in Megner221  and Nolte222  to the effect that a legitimate national social
policy aim may justify indirect sex discrimination. The UK Government argued
that the 2 year qualifying period had the aim of encouraging employment, by
removing burdens on employers, as employers are likely to be deterred from
recruitment if they are at risk of unfair dismissal claims being brought by
employers only recently engaged. The Court held that a Member State could not
rely on ‘mere generalisations’ on the ability of a national rule to increase
employment levels. A Member State would have to show evidence on the basis of
which it could reasonably be considered that the means chosen (the 2-year
qualifying period) were suitable for the social policy aim (promoting employment).
This standard requires a Member State at least to show some evidence that its
policy is reasonable – however, if a Member State meets that minimum
requirement, it is probably sufficient to show justification. Counter-evidence, for
instance to the effect that the economic studies on which the Member State relies
are methodologically flawed, or refuted by other studies, is probably not enough
to render unreasonable the Member State’s assumption that its measure is an
appropriate means of protecting a legitimate social policy. Presumably though, at
some point, discredited evidence must cease to be a reasonable basis for policy.

b. encouraging small businesses
In Kirshammer-Hack,223  the Court considered the compatibility with EC law of a
provision of national law protecting employees from unfair dismissal, which
excluded from its scope small businesses, that is those employing no more than
five employees. In determining the number of employees, those in ‘minor employ-
ment’ were excluded. One question was whether this provision was indirectly
discriminatory on grounds of sex. The Court noted that such discrimination
would only be present if it were shown that small businesses employ a considera-
bly greater number of women than men,224  and there was no evidence before the
Court to support this conclusion. However, the Court went on to say that such a
measure could be justified ‘where legislation like that in question forms part of a
group of measures intended to alleviate the constraints on small businesses, which
play an essential role in economic development and job creation’.225

c. the ‘social demand’ for atypical work
As noted above, the Court considered the detrimental treatment of workers in
‘minor employment’ as indirectly discriminatory on grounds of sex in Megner226

and Nolte.227  Part of the justification advanced by the German government in that
context was the social demand for ‘minor employment’, and that the government
wished to foster this type of work. However, Megner and Nolte were decided in
the context of Directive 79/7, and moreover, the justification was advanced by the
state, rather than by an employer. Was such a justification available to an
employer treating workers in ‘minor employment’ unfavourably, with respect to
pay or working conditions?

This question was considered by the Court in Krüger.228  Ms Krüger was
employed by a district hospital as a nurse from 1990-1995. From 1995-1998 she
took maternity and childcare leave, and was in receipt of a child-care allowance.
During that time, she worked in ‘minor employment’ for the hospital.229  Ms
Krüger asked for the Christmas bonus for 1995 to be paid to her.230  The
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employer took the view that the collective agreement governing Christmas bonuses
did not cover persons in ‘minor employment’. Ms Krüger brought her claim
before the German employment tribunal.

The national court took the view that the exclusion of persons in ‘minor
employment’ – effected through the general collective agreement for public sector
employees – was indirectly discriminatory against women. Over 90% of people
who receive child-care allowance are women. The national court asked the Court
whether a national law which provides that employees not subject to compulsory
social insurance who work during childcare leave, by contrast to employees liable
to compulsory social insurance, do not receive an annual special allowance (the
Christmas bonus) is compatible with EC law. Essentially the question was whether
exclusion from receipt of the Christmas bonus for workers exempt from
compulsory social insurance is indirect sex discrimination.

The Court noted that the exclusion of persons in minor employment from
social insurance is intended to meet a social demand for minor employment which
the German government wished to support, referring to Megner and Nolte.231

However, the Court continued that such an exclusion could not alter the funda-
mental principle of EC law that men and women should receive equal pay for
equal work.232  The Court then explicitly stated that if the national court found
indirect sex discrimination, it would have to conclude that the collective agreement
breached Article 141 EC.233  Krüger concerns a different situation from those in
Megner and Nolte. It was not a measure of national legislation at issue, nor was
the exclusion of workers in minor employment from receipt of the Christmas
bonus necessary for the structural coherence of the German social security
system.234

It follows from Krüger that employers (as parties to collective agreements, and,
presumably, as individuals) do not have open to them the same broad sweep of
public interest-related justifications as are open to governments of Member States.
Where the effect of a collective agreement is to produce indirect discrimination,
reference to reasons that would justify a measure adopted by a national legislature
in pursuit of its social policy will not suffice. It would seem that the justification
with respect to the structural coherence of the social security scheme was crucial in
the Megner and Nolte cases. The other two justifications advanced by the German
government in Megner and Nolte (the social demand for minor employment and
the risk of ‘black market employment’) operate on the assumption that employers
gain a benefit from the exclusion of workers in minor employment from the
statutory scheme. The Krüger ruling circumscribes this benefit: it may only be
enjoyed with respect to the obligation to make compulsory statutory insurance
payments. Workers in ‘minor employment’ – mostly women – must be treated the
same in respect to all other benefits granted to them, if those benefits can be
considered to constitute ‘pay’ in the sense of Article 141 EC. Presumably this
principle extends also to equal treatment in the employment context.

d. lack of employer responsibility for atypical workers
Rinner-Kühn235  concerned a provision of national law requiring employers to pay
sick pay for up to six weeks, but excluding from its scope ‘minor employees’.236

Ms Rinner-Kühn fell into this category and was refused sick pay. The exclusion
was clearly indirectly discriminatory on grounds of sex.
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The German government sought to justify the discrimination by the contention
that,

‘the workers covered by the legislation in question were not as integrated
in, or as dependent on, the undertaking employing them as other workers
and that consequently the conditions for obliging their employer to
furnish them with assistance, including the continuation of their salary,
were not met’.237

According to the Commission, this argument was ill-founded. It could not be
regarded as economically defensible or socially necessary to allow full-timers to
receive six weeks sick pay and refuse this to part-timers who are socially less
favoured. Such a rule, noted the Commission, removes protection precisely in the
situation where it is most needed.238  The Court held that national legislation such
as that at issue was unlawful, unless an objective justification could be shown,239

and justifications could include necessary aims of social policy.240  However, the
Court stated that such a justification could not be shown by reference to
‘generalisations about certain categories of workers’,241  such as in this case the
statements that part-timers are not integrated in and connected with the
employer’s undertaking in a way comparable to that of full-timers.

The Court’s approach here is supportive of equality of opportunity. Indirect sex
discrimination in the provision of sick pay could be regarded as concealing gender
stereotyping in its application. According to this stereotype, only full-time
employees (men) are carrying out ‘real work’, as main breadwinners, and they
(and indirectly their families) should be provided for by state social security laws,
including those imposing obligations on employers to pay sick pay, if they cannot
earn due to illness. Part-time work (women’s work) is an extra, for ‘pin money’,
and is not ‘real work’, therefore there is no need to provide for social security in
the case of sickness for part-time workers. The implication is that there is a ‘real
bread winner’ who can support a part-time worker who is ill. The reasoning
ignores the fact that, for many families, the income of a woman working part-time
makes a significant difference to the family’s subsistence income. Therefore the
Court is correct to reject this purported justification.

Unfortunately, the Court was less robust in its approach in Kowalska.242  in
which a similar argument was raised. Kowalska concerned the justifiability of the
exclusion of part-timers from entitlement to a severance payment on retirement.
The defendant employer considered that this indirectly discriminatory rule was
justified by the fact that part-timers do not place their full working capacity at the
disposal of the employer243  and that part-time workers do not provide for their
needs and those of their families exclusively out of the income from their
employment.244

The Advocate General identified these justifications as ‘mere generalisations
affecting certain categories of workers’.245  It is simply not the case that the income
of all part-timers is always an ‘added extra’ to the family income. On the contrary,
the income of a part-timer, especially in the case of single parents, can be crucial to
the family’s well-being. The Advocate General pointed to a ‘marked similarity’
between the justification advanced in Kowalska and that rejected by the Court in
Rinner-Kühn. However, the Court omits this stage of analysis in its judgment,
merely reasserting that it is the responsibility of the national court to decide
whether objective reasons justify the indirect sex discrimination in this case.
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e. respect for collective agreements
In Kowalska, the different entitlement of part-time and full-time employees to a
severance grant was enshrined in a collective agreement. The national court asked
whether, if the provision were to be found to be indirectly discriminatory, EC law
required that part timers be treated the same way as full-timers, given the application
of the principle of freedom of contract of the parties to a collective agreement. In
essence, the question was whether enshrining the different, indirectly discriminatory,
treatment in a collective agreement could constitute a justification for the
discrimination. This matter had already been considered by the Advocate General in
Danfoss, who considered that the existence of two separate collective agreements,
one for men and one for women would not preclude the application of Article
[141]. Although it would not be unlawful per se to have separate collective
agreements, the manner in which the agreements operated would be crucial.

In Kowalska, the Court held that simply enshrining discriminatory measures in
a collective agreement could not justify indirect discrimination. The direct effect of
Article [141] EC required that part-timers were entitled to come within the same
scheme as full-timers, proportionately to the number of hours worked. Although
the question in Kowalska related primarily to the remedy available, the decision
with respect to the status of collective agreements as justification for indirect sex
discrimination was confirmed in Enderby. There the English Court of Appeal
specifically asked whether the employer could rely on the fact that the different
rates of pay of the jobs in question were decided by collective bargaining proces-
ses, as justification for the discrimination. The Court held unequivocally that it
could not, pointing out that, were such a justification available, employers could
easily circumvent the principle of equal pay.246

The rejection of separate collective bargaining processes as justification for
indirect sex discrimination supports equality of opportunity, since merely to ask
whether arriving at two different levels of pay was due to the operation of two
different processes is insufficient. It is necessary to look behind those processes
and ask why one collective agreement was able to arrive at a more favourable
result than the other.247  This might be because unions have traditionally been
more effectual in obtaining better pay for men than for women,248  and this may
itself be due to the fact that men’s work has traditionally been valued more highly
by the market than women’s. Thus to use different agreements as a justification in
themselves may be to cloak the discriminatory forces that lie behind them. Free-
dom of contract, in the hands of male-oriented unions, can mean freedom to
perpetuate sex-based assumptions and practices concerning the status and value
of jobs, in particular the assumption that ‘male’ jobs, carried out by breadwinners,
must have a sufficiently high pay rate to support a wife and family. As we have
seen, in fact an increasingly high proportion of families are supported by women,
or reliant on a woman’s income.249

f. maintaining worker participation
The Court has been in dialogue with the German courts with respect to the
different treatment of part-time workers who participate in works councils and
other mechanisms for worker representation in the employer’s enterprise. The
Court first considered the issue in Bötel,250  concerning the application to part-
timers of provisions of German legislation providing for compensation for
employees who require time off work to attend training courses to enable
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participation in staff committees. The legislation allowed compensation only for
time employees would have worked, had they not attended the courses. The effect
was that part-timers received less compensation for attending the same training
courses as full-timers.

Controversially, the Court found that the ‘compensation’ for attending the
training courses was ‘pay’ in the sense of Article 141 EC.251  In Helmig,252  the
Court had established that when comparing the pay of full and part-timers for the
purposes of a claim under Article 141 EC, the relevant comparison was between
pay for the same hours worked. Therefore, when part-timers attend training
courses to enable them to take part in staff representation, but are not paid the
‘compensation’ given to full-timers for so doing, on the grounds that the courses
take place outside the part-timers’ normal working hours (in their ‘free time’, by
implication), this is indirect sex discrimination. The whole system seems to be
constructed around a gendered notion of ‘normal’ working hours, and did not
take into account the fact that the relevant time is not likely to be ‘free’ at all for
many part-timers, who may for instance have to arrange (and pay for) child-care
during that time.

The German government’s justification focused on its assertion that the
difference in treatment was due entirely to the difference in working hours, and
since the legislation provided for compensation for hours not worked, there was
no discrimination. The Court held that this argument did not alter the fact of the
adverse impact on part-timers, although both categories of workers gave up their
time for the training, ‘for the purpose of effectively safeguarding the interests of
employees in the interest of good labour relations’.253  The Court did reserve to the
national court the possibility of finding the discrimination justified for another
reason.254

Despite the Court’s ruling in Bötel, the Court was asked to consider the issue
again in Lewark255  and Freers and Speckmann.256  The reason for the references is
the special status of works and staff councils in the organisation of German national
employment policy and labour relations. The independence of staff councils is
guaranteed, inter alia, by the principle that members of staff councils carry out their
duties without loss of earnings, and without any financial incentives to take on such
responsibilities.257  The Court repeated that the discriminatory effects of the
legislation might be justifiable by considerations of national social policy. However,
the Court went on to indicate that the German legislation was likely to ‘deter [part-
timers] … from performing staff council functions or from acquiring the knowledge
necessary for performing them, thus making it more difficult for that category of
worker to be represented by qualified staff council members’.258  The under-
representation of women in collective bargaining structures is well-documented.259

This statement might be seen as a suggestion from the Court that the requisite non-
discriminatory justification was not present here;260  however, the Court did not
definitively preclude a finding to the contrary by the national court.

g. sound management of social security systems
In the only case in which the Court has so far interpreted Directive 86/613 on
equal treatment for professionals and the self-employed, Jørgensen,261  the Court
considered the reorganisation of remuneration of specialised medical practitioners
under the Danish national health system. In order to prevent such practitioners in
‘part-time practice’ from neglecting their other duties in public hospitals, a
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uniform ceiling was fixed for turnover of such part-time practices. Moreover,
practices were reclassified, by reference to their turnover in the year preceding the
reorganisation, as either part-time or full-time. In the event of sale, however,
practices were to be automatically classified as ‘part time’.

Ms Jørgensen’s practice had previously been regarded as a ‘full-time practice’,
and in fact remained so after the reorganisation. However, Ms Jørgensen argued
that if she were to sell it, the annual amount of fees which the purchaser could
receive would be fixed by the ceiling. As a medical practice is an investment for a
future pension, this therefore affected Ms Jørgensen’s projected pension
income.262  Ms Jørgensen pointed out that she had always worked in full-time
practice, and did not in fact carry out any other duties in public hospitals. The
reason for her low turnover in the relevant year was that she had had to devote
time to her family commitments while her children were young. She argued that
the reorganisation scheme was indirectly discriminatory, since it affected a higher
proportion of female than male specialised medical practitioners, since women
attend to the rearing of their children more frequently than their male counter-
parts and for that reason achieve a lower turnover. There was some dispute over
whether the statistics showed such indirect sex discrimination.263  However, the
Court was sufficiently satisfied that there might be such discrimination, so also
considered the issue of objective justification.

It was argued by the Danish government that the functions of the reorganisa-
tion were to limit public expenditure on health care provided by specialised
medical practitioners, and to improve the financial and geographical planning of
the number of such specialists.264  The national court asked whether consider-
ations relating to budgetary stringency, savings or medical practice planning could
constitute objective justifications. The Court reiterated its previous ruling in De
Weerd265  to the effect that, although budgetary considerations may underlie a
Member State’s choice of social policy and influence the nature or scope of its
social protection measures, they do not in themselves constitute an aim pursued
by that policy and therefore cannot provide a justification for sex discrimi-
nation.266  The Court also referred explicitly to the fact that equal treatment on
grounds of sex is a fundamental principle of EC law.267  However, the sound
management of public expenditure on specialised medical care and guaranteeing
access to such care may constitute legitimate objective justifications.268

h. defence?
A number of Member States, including Germany, require compulsory military
service269  from all young men. Women are excluded from such compulsion. The
Court will consider a challenge to the direct sex discrimination this entails in
Dory.270  However, the Court has already considered an indirect sex discrimination
claim arising from the matter.271  The law on civil servants in the German Land
Hesse provided that, if insufficient places were available for the practical stage of
legal training, and some qualified candidates thus had to defer their entry, those
who had completed compulsory military service (by definition men) were among
those who had priority for places. Ms Schnorbus was rejected for a legal training
place, and argued that the rules discriminated against women, as only men could
complete compulsory military service. It was argued that the rule, designed to
counterbalance the disadvantage suffered by those who had to complete military
service, was objectively justified.
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The Court found that there was indirect sex discrimination.272  On the question of
justification, the Court was asked a number of specific questions. Was the fact that
the rule automatically resulted in the preferential admission of men sufficient to
exclude justification under Article 2 (4) ETD?273  If not, was such a rule justifiable
under Article 2 (4) ETD, even though it was a measure serving to promote equal
opportunities in favour of men?274  Is the mere fact that only men are required to
do military service itself to be regarded as an existing inequality within the
meaning of Article 2 (4) ETD which prejudices men’s opportunities, or do the
disadvantages to women also have to be taken into account? Can the rule be
justified solely on the basis that it counterbalances disadvantages not faced by
women? The Court dealt with all these questions together, in a distinctly cursory
manner. In spite of having found that the discrimination was indirect, and
therefore logically that justifications need not be limited to those express
derogations in the ETD, the Court considered Article 2 (4) ETD as the basis for
justification. The Court simply stated that

‘ it is clear that the provision at issue, which takes account of the delay
experienced in the progress of their education by applicants who have
been required to do military or civilian service, is objective in nature and
prompted solely by the desire to counterbalance to some extent the
effects of that delay’275

and therefore the provision could not be regarded as contrary to the principle
of equal treatment.276  Further, the Court found that the provision was not
disproportionate, as the delay was only for a maximum of 12 months, and
military or civilian service is at least that period.277

Underlying this technical legalistic approach lies a fundamental question about
the justifiability of the historical restriction of compulsory military service to men.
This question pits the ‘fundamental right’ to equality in EC law against a
constitutional provision of a Member State, with reference to military defence, a
matter clearly beyond the scope of Community competence and of extreme
national sensitivity. The litigants and the Court seemed anxious to avoid this issue
in Schnorbus: the Court will not be able to avoid it in Dory.

D Unjustifiable sex discrimination
As we have noted, direct discrimination cannot be justified save by reference to
specific legislative derogations. There are no such derogations with respect to
equal pay,278  only equal treatment. The proposed new ETD will include sexual
harassment within the definition of sex discrimination. It is submitted that such a
form of discrimination should also not be justifiable. This is because of the nature
of the discrimination, defined in the proposal as ‘unwanted conduct relating to sex
… with the purposes or effect of affecting the dignity of a person …’. The reference
to dignity underlines the idea that discrimination by means of sexual harassment
is closely related to the fundamental right not to be discriminated on grounds of
sex. There can be no justification for failing to respect that fundamental right in
this context.
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E Conclusions
The Court appears to adopt different standards for justification of sex
discrimination in working life, depending upon the context in which the
discrimination arises. Direct sex discrimination in pay is not justifiable. A relatively
strong version of the proportionality test is applied to direct sex discrimination in
access to employment and employment conditions. The Court retains a relatively
strong version of proportionality when assessing job-related justifications and
enterprise-related justifications for indirect sex discrimination, at least when those
are advanced by an employer. Broader public interest-related justifications,
especially when advanced by a Member State as a plank of its broader social
policy, are subject only to a weaker, reasonableness-based proportionality test.

The differences in standards for justification are probably best explained by the
‘boundaries’ of EC law, and the need to respect national discretion with respect to
social security policies and other social policies outside the employment field, a
matter largely outside Community competence.279  This also explains why the
Court’s sex equality jurisprudence has been (in general) accepted by the national
courts, without provoking constitutional clashes that might be expected with
respect to a ‘constitutional’ principle such as equality.280  However, it does not
match the Court’s wide statements about the importance of sex equality as a
fundamental human right in the EC’s legal order.
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