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The discriminatory situations that exist between men and women in industrial relations in general, and as regards pay in particular, proceed from cultural and social phenomena that are deeply rooted in history. There is pay  discrimination against an individual or group of individuals when pay disparities do not solely reflect differences in productivity. When women earn lower wages than men despite equal productivity, so that  the wage gap is based on gender difference, then there is sexual discrimination.

The legislative evolution of the principle of gender non-discrimination as regards pay in the European Union can be seen in art. 141 of the Treaty  establishing the European Economic Community (TEC). It takes the modern approach of ensuring that the principle of equal pay for male and female workers for work of  equal value  (EPWEV) is applied in all the Member States without discrimination on grounds of sex. The Spanish legislation has followed this evolution since Statute 11/1994, in art. 28 of the Charter of Workers’ Rights (Estatuto de los Trabajadores or ET), which incorporates the concept ‘work of equal value’ as a criterion of comparison for determining whether there is  pay discrimination on grounds of sex to job evaluation. 

Although the legislators have thus established basic criteria, they refer the matter to the collective bargaining process. That is why doing away with pay disparities entails eliminating di rect or indirect pay discrimination from the collective bargaining.

The principle of EPWEV without sex discrimination applies not only to basic wages but also to supplementary payments and bonuses, whether workers receive the remuneration from their employer directly or indirectly. This concept has been introduced recently  into art. 28 of the ET by Statute 33/2002, of 5 July. The amendment shows that by limiting the scope of application of the equal pay principle, the regulation incorporated in the ET, art. 28, had been in a head-on confrontation not only with the TEC, art. 141. and Directive 75/117/EEC of 10 February, but also with the Spanish Constitution.


Nowadays, therefore, the legislation leaves a very wide margin to collective bargaining in matters of wage regulation. It is usual for the bargaining process to decentralise this question by the introducing specific wage criteria for each company, taking account of its workers’ occupational specialities and of its business situation

.

Management’s and labour’s concern with this subject is reflected in the Interconfederation Convention on Collective Bargaining 2002 (Acuerdo para la Negociación Colectiva 2002, or ANC) signed by the most representative social partners,  trade unions and employers’ organizations. Its inmmediate aim is to fix general criteria for collective bargaining in the current year 2002. Among its recommendations, it declares one of its aims to be to further the disapearance of unjustified pay disparities between men and women.To this end, cases of indirect discriminations should be eliminated by examining the reasons for the differences, improving access to vocational training and engaging women for traditionally male-dominated jobs and occupations.

Furthermore, the ANC sets up  a Review Commitee to study the factors that make    equal opportunity hard to achieve. 


The problem underlying pay discrimination is the different value accorded to similar jobs. It is lower for jobs done mainly by women  and this translates into lower wage for women workers. Collective bargaining is a powerful instrument for promoting equality between women and men workers at the workplace. Collective bargaining makes it possible some basic parameters  of equal opportunity, such as equal pay for work of equal value.


Hence abolishing pay disparities between women and men passes by way of eliminating direct and indirect pay discriminations  from collective bargaining, by means of collective agreements that embody anti-discriminatory rules as regards remuneration:

 A  job classification scheme must be used that determines wages, on the basis of common evaluation criteria for male and female workers and excludes discrimination on grounds of sex. It must take account of special talents in  women as much as in men in order to calculate EPWV objectively.


It is also necessary to abolish practices which, although they do not have a direct discriminatory inspiration, produce a negative effect on more women than men. We refer, for example, to the custom of awarding pay supplements only to permanent or full-time workers there being far more women than men in  temporary or part-time employment.


The various remuneration patterns for different occupations should be harmonised, as there is a discrepancy between office jobs, which are mainly done by women and production tasks, which are mostly done by men.


In view of the prevailing deregulation of wage settlements, working conditions for women have been the object of special attention inlabour legislation, not only Community legislation (Framework Directive 89/391 /EEC and  Directive 92/85/EE C on materniny protection) but also in Spanish national legislation. The rights enshrined in the Spanish Constitution, entail a need to develop a health protection policy for workers based on equal rights for men and women. This involves abolishing all the rules of law that aimed at protecting women on the assumption they were physically weaker than men and which led to reinforcing the job and occupation gender gap by subjecting them to limits that were advantageous in appearance but in reality hindered their access to the labour market. Thus the rules regulating  maternity and breastfeeding protection found their justification in the differences between women´s inherent biological nature and that of men.


´Hyperprotectionist` measures for women do determine equal treatment for women workers, but they may not have the desired effect; on the contrary, they may actually make women’s integration in the workplace more difficult. This is something that does not occur with health protection measures for women workers during pregnancy and breastfeeding because in those circumstances the different treatment is justified for reasons peculiar to female physiology.

Statute 31/1995 of 8 November on Occupational Risk Prevention (Prevención de Riesgos Laborales or LPRL) serves to transpose the Directive 89/391/EEC to internal  law. It also incorporates into our basic occupational safety and health corpus provisions from other Directives, such as Directive 92/85/EEC, whose content requires or counsels that they be transposed into legally binding norms. At the same time the LPRL subsumes the contents of the international treaties on safety and health of women workers which Spain has signed.  This principle is given substance in two places: Statute 31/1995, art. 25, specifying employers’ obligation to ensure the protection of workers who are specially prone to certain risks for reasons inherent in their personal characteristics or in their physical make-up; and in art. 26 of the same Statute in respect of maternity protection.

On the other hand, collective agreements may assume the function of improving on the safety and health conditions specified in government legislation and regulations, since in general the ET, art. 82.2, allocates to collective agreements as one of their purposes the policing of working conditions, including those relating to occupational safety and health. Furthermore Statute 31/1995, art. 22.2, provides the minimum force of law lacking in the provisions of the LPRL. 

Having established that its role is one of minimal regulation, the Statute leaves it  to collective bargaining to develop the  procedural and substantive rules. The legislation limits itself to prescribing referral to collective bargaining, whose powers are limited solely by compliance with the provisions on occupational safety and health that the legislation establishes as the essential minimum.


For its part, the collective bargaining has given wide application to the LPRL and in the main it has done so directly and formally by expressely incorporating certain aspects of the Statute in the articles of agreement.


 Nevertheless, it is disappointing to see how inadequate the collective bargaining provisions are which explicitly regulate health protection during pregnancy and breastfeeding.The content of the texts that deal with it is typically very deficient. However, although agreements that refer expressly to art. 26 of the LPRL do not really constitute any improvement, , they nevertheless avoid leaving the people to whom they apply in legal limbo.


Hence  collective bargaining is relied on as the instrument that provides a channel for incorporating  systematically rules that will ensure a high level on safety and health at work. In putting order into collective bargaining for 2002, the ANC states its commitment “to contributing more effectively to the prevention of occupational risks” by promoting a preventive culture and recommending rule enforcement.It considers collective agreements whose scope is sectoral to be the most suitable instruments for dealing with the consultation procedures applicable to risk evaluation, and for designing the redrafting and updating of such procedures so as to take account of all the conflicting circumstances.


As regards maternity and breastfeeding protection, collective bargaining is the perfect framework for regulating it, because the negotiating parties are the people closest to the concrete situation. They can improve or correct the legislation and adapt it to their especific sphere of activity. They can identify the inherent occupational risks to pregnant women, fetuses, mothers who are breastfeeding or their infants, and be better positioned to adopt the necessary preventive measures or, when this is not possible, at least diminish the risks and their consequences. Even before a pregnancy or breastfeeding situation arises, they can determine which are the specific jobs where risk has been detected by prior evaluation, and thus facilitate occupational mobility. In addition they can identify the possibilities that may exist in the company to modify jobs that entail risks during pregnancy and/or breastfeeding whether the risks be for the woman the fetus and/or the baby.

