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This paper describes national legislation and practice of collective agreements in Croatia. 

There is no statistics on collective agreements in Croatia; there is only an approximation that 50 to 60 per cent of all employees are covered by collective agreements. Approximately 60 per cent of all employees are members of trade unions. There are five higher-level trade union associations, each one consists of 30 to 50 trade unions and there are two higher-level employers' associations.
 

Croatian system of collective bargaining is characterised by the freedom to negotiate as a principle combined with the system of extension by administrative authorities (Minister of Labour).  There is no duty to reach agreement, just duty to bargain in good faith.

1. The parties to a collective agreement

"Parties to a collective agreement may be one or more employers, an employers' association, or a higher level employers' association from one side, and a trade union or a higher level trade union association from the other side, which are, in the course of negotiating a collective agreement, willing and able to exert pressure to protect and promote the interests of their members (Art. 185 Labour Act
)." It is obvious; there is no possibility for ad hoc organised employees or non-organised employees to conclude a collective agreement. Collective bargaining is the exclusive right of trade unions. The Labour Act does not give any guideline as to how to define the unions that are willing and able to use pressure to protect and promote the interests of their members (a criterion of representative party). In practice it is quite difficult to find it out, but one can be sure that only the union able and ready to organise an industrial action can bargain
. On the side of employer, even individual employers can sign an agreement individually and there is no criterion of representation for employers' associations.

If there are more then one union in a field where a collective agreement is to be concluded, an employer or employers' association can bargain only with a collective bargaining committee composed of representatives of such unions (Art. 186(1) Labour Act). Until the year 2001, procedure of composition of the collective negotiations committee was quite complicated and involved even the participation of all members of all trade unions that were active in the field of collective bargaining in a ballot. Since the year 2001, the procedure of composition of the collective bargaining committee is simplified as follows. If unions cannot reach an agreement on the number of members of the collective bargaining committee, the decision shall be made by the Chairman of the Economic and Social Council,
 taking into consideration the number of members of unions. On request of the chairman of the Economic and Social Council, the employer and employers' association have to provide him with all data they have on the number of members of unions (Art. 186 (4)).

2. The contents of collective agreement

Opposite to the legal theory,
 the Croatian Labour Act gives priority to the contractual provisions of the collective agreement: "A collective agreement regulates the rights and obligations of parties, and may contain legal rules which regulate entry into, the contents and termination of contracts of employment, issues related to a works' council, social security issues, and other issues concerning contracts of employment (Art. 187(1))". One can understand literally the wording of this article and conclude that the main purpose of collective bargaining in Croatia is to settle the relationship between unions and employers, not to regulate the conditions of employment and to improve working life of the employees. Luckily, the practice does not follow literally the wording of this article, and in fact collective agreements in Croatia cover different aspects of working life of the employees such as: working conditions, wages, annual leaves etc. All the above-mentioned normative provisions of the collective agreement are directly applicable and binding to all persons who are subject to the collective agreement and become part of the individual contract of employment (the direct effect of the collective agreement).

The Constitutional Court of Croatia does not consider collective agreements as regulations but rather as contracts, although they have, according to legal theory, dual nature. According to the three decisions of the Constitutional Court of Croatia, a collective agreement, because of its way of conclusion, its contents and its effects, cannot be considered a regulation. Therefore, the Constitutional Court of Croatia decided not to discuss whether or not the collective agreements in all the above-mentioned cases were in accordance with the Constitution. According to the Art. 128 of the Croatian Constitution, the Constitutional Court of Croatia shall decide whether or not a law or any other regulation is in accordance to the Constitution. A regulation is, according to the Constitutional Court of Croatia, only a regulation passed by the authority governing relations in an abstract way and binding an indefinite circle of people.
 There was obviously, the opportunistic reason for the Constitutional Court of Croatia, to deny the normative nature of collective agreements, just to avoid the considerable number of similar cases on its accordance with the Constitution. Although, for the above-mentioned reason, the Constitutional Court of Croatia has not recognised the dual nature of the collective agreements, the practical consequences of the collective agreements in Croatia are same as in the countries where such nature has been recognised by courts: a collective agreement has normative provisions (related to entry into, the contents and termination of individual contracts of employment) which are more favourable than the legal ones (with some rare exceptions). 

 It should be recalled that collective agreements, as an instrument of protection of employees, provide more favourable terms for employees then provisions of the Labour Act. The Labour Act only lays down the minimum standard of protection of employees that can be improved (i.e. protection can be increased) by the conclusion of collective agreement or contract of employment. There is a provision of the Labour Act, which provides for the possibility of stipulation of less favourable terms in collective agreements than the legal ones.
 Less favourable provisions can be contained in a collective agreement only in the cases allowed by the Labour Act. In all the other cases, the more favourable provision should be applied.

3. Form of a Collective agreement/Deposit of Collective Agreements/Publication of a Collective Agreement

A collective agreement is valid only if made in writing. Any collective agreement and any change (amendment, supplement, cancellation or accession) in a collective agreement shall be forwarded, depending on the area of its application, to the Ministry of Labour or to a County Office for Labour Affairs. Collective agreements and changes thereof applicable in the entire territory of the Republic of Croatia, or in the territory of two or more counties shall be forwarded to the Ministry of Labour. All other collective agreements and changes thereof shall be forwarded to County Offices for Labour Affairs (Art. 198 Labour Act).
 

A collective agreement shall be published (Art. 199(1)). According to the Art. 7 of the Regulation on the methods of registration and publication of collective agreements,
 collective agreements shall be published in the same way as employment by-laws. That means an employer has to display prominently a collective agreement in the place of work. 

4. Term of Application

"A collective agreement may be agreed to be applicable during a definite or an indefinite term. A collective agreement applicable for a definite term can apply at most for five years (Art. 194 Labour Act)." An analysis made by the Ministry of Labour in the year 2000 showed that there were considerably more collective agreements of fixed duration then the collective agreements of indefinite duration. 

5. Extended Application of Normative Provisions of a Collective Agreement

Unless otherwise provided for by a collective agreement, following the expiry of time for which a collective agreement was signed, normative provisions of a collective agreement shall continue to apply, as a part of already concluded individual contracts of employment,
 until a new collective agreement is signed (Art. 195 Labour Act).
7. Extension of Application of a Collective Agreement

Croatian system of collective bargaining is characterised by the freedom to negotiate as a principle combined with the system of extension by administrative authorities (Minister of Labour).  Minister of Labour can extend the scope of application of a collective agreement (extension by ministerial decree).  Until now, there have been four extensions of application of the collective agreements in trade, construction industry, hospitality industry and the extension of the collective agreement for travel agencies. 

"The Minister of Labour may, upon request of one of the contracting parties, for purposes of public interest extend the application of collective agreement to persons who did not take part in bargaining, and who have not subsequently acceded to such an agreement (Art. 201(1))." What is in Croatian practice considered as public interest? In all the above mentioned cases of an extension as public interest was considered: equal conditions of labour and industrial peace in the whole branch of industry and settlement of disorders in labour market's competition caused by cheaper work-force employed by employers not bound to the collective agreement. Although a request by one contracting party is sufficient, it is usual in Croatian practice that the incentive for the extension is made by both contracting parties. The ministerial decree shall be published in Official Gazette.

8. The relation between individual employment contracts and collective regulations

Collective regulations provisionally become part of the individual employment contracts. Since the individual employment contract can contain provisions more favourable than the collective agreement, the more favourable provision should apply.

Employers apply the provisions of the collective agreement relating to the conditions of labour (normative provisions of the collective agreement), to all their employees whether or not they are members of a contracting union. There is no provision of law that directly prohibits closed-shop clauses, but such clauses are not in accordance with some constitutional and labour law provisions. For instance, there are several provisions in the Constitution and in the Labour Act that prohibit discrimination and one of them prohibits any kind of discrimination of non-members of trade union.

9. Conclusion

One can conclude that Croatian legislation on collective agreements is similar to the legislation in the countries with longer tradition in collective bargaining, but by next change of the Labour Act, the Croatian legislator should reconsider the legal definition of the content of collective agreements and emphasise its normative provisions as main purpose of collective bargaining.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       

� Assistant, Chair of Labour Law and Social Security, Faculty of Law, University of Zagreb, Croatia


� All approximations are made by Ministry of Labour, Department for Labour Market, Collective Agreements and Associations. No statistics are available on negotiation at enterprise level where it is difficult for the Ministry of Labour to obtain reliable data.


� Labour Act, Official Gazette 38/95, 54/95, 65/95, 17/01, 82/01.


� Potočnjak, Ž., Kolektivni ugovori, Zakon o radu, Organizator, Zagreb, 1995, p. 272.


� Activities of the Economic and Social Council are based on the idea of trilateral co-operation among the Government of the Republic of Croatia, trade unions and employers' associations, with a view of solving economic and social issues and problems (Art. 219(2) Labour Act).


� Tintić, N., Radno i socijalno pravo, Zagreb, 1969, p. 263; Berenstein, A., Labour Law in Switzerland, Kluwer, 1994, p. 165.


� U-II-464/1996, U-II-188/2002 and U-II-361/2002.


� The employer, employers' association and trade unions may stipulate in a collective agreement less favourable conditions than those prescribed by this Act only if they are expressly authorised to do so by this or another Act (Art. 7(2) Labour Act).


� Supreme Court of Croatia, 1157/1995, 29th April 1998.


� Lack of co-operation between Ministry of Labour and the County Offices for Labour Affairs caused the lack of statistics on collective agreements in Croatia.


� Official Gazette 14/96, 76/01.


� Those provisions of the collective agreement are integrated into the individual contracts.


� The principle of the most favourable provision should be also applied in a case when a collective agreement and employment by-laws differently regulate the same right of an employee. Supreme Court of Croatia 1157/1995, 29th April, 1998.





5
7

