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Copyright in the Information Society, 7,5 P

General information 

The “Information Society” of today emerged as a result of three major developments in modern technology: the possibility to transform information to a digital format, to communicate information through computer network systems and to use standard communication protocols (e.g. the Internet Protocol) and application protocols (e.g. World Wide Web). Since information is the main asset in the Information Society, legal rules determining the use and exploitation of information are of utmost importance. Copyright – the rules for protection of original expressions – has been among the legal disciplines most powerfully affected by the new digital environment. The Information Society gives previously unimagined opportunities for distribution of and access to copyright protected material to the benefit of both authors and users. On the negative side, the new technology facilitates massive copyright infringements, and, conversely, enables technical control potentially intervening with legally recognized “fair use” rights. The question is whether copyright of today is still in a position to maintain the delicate balance between property rights and public access.  
Aim and focus

The course pursues a two-fold objective. First, the aim is to deepen and broaden students’ knowledge and understanding of recent developments in international and European copyright that have been triggered by the advance of the Information Society. Second, as a course at the advanced level, the ambition is to involve students in a critical discussion on the future of copyright looking at its economic, political and cultural implications. 

The course will include analysis and discussion on the following topics: 

· The emerging international and regional legal framework of modern copyright (TRIPS, WCT, the European copyright directives and related case law) 

· New protected subject matter: databases and computer programs

· The scope of the exclusive rights in a digital environment
· Broadcasting rights and broadcasters as copyright users in the new digital

environment
· Copyright limitations and “free uses”

· Restrictions on use outside copyright: contracts and technological protection measures

· Liability of Intermediaries

· The interface of copyright with competition law

· The economics, the politics and the cultural evolution of modern copyright

Approach
A balance between practical and theoretical issues will be sought. There will be about 25 hours of lectures and eight hours of seminars, devoted to student presentations. 
At the beginning of the course students will receive a mini-case on various issues of European copyright law. Each student is obliged to hand in a written memorandum on the questions of the case. The deadline for the memorandum is Monday, 19 April 2010. A seminar will be held on 23 April 2010, 9-11 h, to discuss the case. At the seminar, each student shall be prepared to discuss all questions of the case. The primary purpose of the assignment and of the seminar is to assist the students in gaining better understanding of copyright issues relevant to the course. The assignment must be sent by e-mail to Antonina Bakardjieva Engelbrekt and Johan Axhamn.
At the start of the course students will be divided into small groups. Each group will be assigned a topic for writing a group research paper on copyright law. The papers must be submitted by Monday, 3 May 2010 (e-mail to Henning Albertsson, Antonina Bakardjieva Engelbrekt and Katarina Renman Claesson) and will be presented and discussed during the last day of the course, Thursday, 6 May 2010. Each group shall act as ‘opponents’ to another group’s paper. 
Attendance

Attendance is mandatory at the seminar when the mini-case is discussed (23 April 2010) as well as at the seminar when the group papers are presented (6 May 2010). Participation in the lectures is not mandatory, but is strongly recommended. 

Examination
The examination consists of 1) submitting a memorandum on a ‘mini-case’ distributed at the beginning of the course and discussing the case at a seminar; 2) the writing and presentation of a group research paper of max. 20 pages, as well as the opposition to another group’s paper.

The grade is based partly on the memorandum on the mini-case (30%) and partly on the group paper (70%). 
In charge of the course: 

Antonina Bakardjieva Engelbrekt

phone: 08/16 29 96

e-mail: antonina.bakardjieva@juridicum.su.se
Johan Axhamn

Phone: 08/16 17 23

e-mail: johan.axhamn@juridicum.su.se
Katarina Renman Claesson

Phone : 08/16 19 48

e-mail : katarina.renman-claesson@juridicum.su.se

Course Administrator:

Henning Albertsson

phone: 08/16 32 97

e-mail: Henning.Albertsson@juridicum.su.se
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Schedule
Location: C413 on all dates.
9 April

9.30-10 
Introduction 



ABE/JA

10-12 
European Copyright Directives 

JA

12-13 
Lunch

13-15 
European Copyright Directives (cont.) 

JA

15-17 
Recent developments in the copyright field 
JR
10 April

10-12 
Copyright liability 


HB

12-13 
Lunch

13-15 
ISP liability 



DW

15-17 
Technical protection measures 

DW

23 April

9-11 
Seminar (assignments) 


ABE/JA/KRC

11-13 
Broadcasting rights and broadcasters

as copyright users in the new digital environment 
PLM

13-14 
Lunch

14-17 
Economics and competition aspects of copyright 
ABE

24 April

10-11 
Compilations and databases:

protection at the international and European level 
JA

11-12 
Libraries, orphan works 


KRC

12-13 
Lunch

13-15 
Copyright protection of computer programs,

free software and open source 

EW

15-17 
Public domain 


EHW

6 May

10-17 Seminar: paper presentations ABE/KRC

Teachers

ABE Antonina Bakardjieva Engelbrekt, Professor of European Law, Stockholm Univ.

DW Daniel Westman, LL.M., Doctoral Candidate, Stockholm University

EW Erik Woodcock, Attorney-at-law, Delphi, Stockholm

EHW Eva Hemmungs Wirtén, Prof. in Library and Information Sc., Uppsala Univ.

HB Hubert Best, Solicitor and EU Advocate

JR Jan Rosén, Professor of Private Law, Stockholm University

JA Johan Axhamn, LL.M., MSc., Doctoral Candidate, Stockholm University

KRC Katarina Renman Claesson, Doctoral Candidate, Stockholm University

PLM Petra Lundborg Måhl, TV4

Selected reading: articles, links, case law

Monograph

T. Dreier & P.B. Hugenholtz (eds.), European Copyright Law, Concise IP Series, vol. 2, Kluwer Law International 2006, (ISBN 90-411-2384-9), 476 p.
European Copyright Law

M. Walter & S. von Lewinski, Oxford University Press, 2010, 1352 p. 

Most articles referred below can be downloaded through the databases Westlaw international and/or Heinonline, available at Stockholm University Library. 

· General on copyright in the information society
The Recasting of Copyright & Related Rights for the Knowledge Economy, P.B. Hugenholtz, M.M.M. van Eechoud, S.J. van Gompel et al., Report for the European Commission, DG Internal Market, November 2006, 308 p.
Hugenholtz, B., Code as Code or the End of Copyright as we Know It, retrievable at: 

http://www.ivir.nl/publications/hugenholtz/maastricht.doc
Hugenholtz, B., Copyright Codes of Conduct: Pragmatism v. Principle, Editorial published in IIC International Review of Intellectual property and Competition Law, Vol. 39 (2008), No. 6, p. 635-637. Retrievable at
http://www.ivir.nl/publications/hugenholtz/codes_of_conduct_and_copyright_pragmatism_v_principle.pdf
Lessig, L., Free Culture, Penguin, 2004. For download under a “creative commons license” go to:

http://www.free-culture.cc/freecontent/
Electronic Frontier Foundation

http://www.eff.org/
· Recent case law of the ECJ

Case C-5/08, Infopaq International A/S v Danske Dagblades Forening
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008J0005:EN:HTML 
Case C-306/05 Rafael Hoteles 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62005J0306:EN:NOT
Case C-456/06 Cassina 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62006J0456:EN:NOT
Case C-275/06 Promusicae 
http://curia.europa.eu/jurisp/cgi-bin/gettext.pl?where=&lang=en&num=79919870C19060275&doc=T&ouvert=T&seance=ARRET
Case 52/07 STIM 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62007J0052:EN:HTML
· European Directives: in particular Infosoc, Databases, Computer programs

· InfoSoc

L. Guibault, G. Westkamp, T. Rieber-Mohn, P.B. Hugenholtz, et al., Study on the Implementation and Effect in Member States' Laws of Directive 2001/29/EC on the Harmonisation of Certain Aspects of Copyright and Related Rights in the Information Society, report to the European Commission, DG Internal Market, February 2007

http://www.ivir.nl/publications/guibault/Infosoc_report_2007.pdf
Koelman, K., Fixing the Three Step Test, EIPR 2007, 29(1), 1-5
- Technical Protection Measures in particular

Ngombe. L. Y., Technical Measures of Protection versus Copyright for Private Use. Is the French Legal Saga Over, EIPR, 2007, 29(2), 61-65
Dusollier, S., Exceptions and Technological Measures in the European Copyright Directive of 2001 – An Empty Promise, IIC, 2003, 63

See the papers on that topic at the ALAI meeting, accessible from:

http://www.alai-usa.org/2001_conference/1_program_en.htm
Articles by Hugenholtz and Koelman at: http://www.ivir.nl/ 

For an American view Pamela Samuelson, Towards More Sensible Anti-Circumvention Legislation

http://people.ischool.berkeley.edu/~pam/papers/fincrypt2.pdf 

For a much discussed U.S. case on TPMs (Universal v. Reimerdes – the DVD case): 

http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=2nd&navby=case&no=009185
· Databases

DG Internal Market and Services Working Paper

First evaluation of Directive 96/9/EC on the legal protection of databases 
http://ec.europa.eu/internal_market/copyright/docs/databases/evaluation_report_en.pdf
 
For further publications on the Database Directive, including a database on EU and national case law check the Database file of the Institute for Information Law (IViR), The Netherlands  (however, not updated since 2006)

http://www.ivir.nl/files/database/index.html
WIPO material

http://www.wipo.org/eng/diplconf/6dc_sta.htm
 (WIPOs basic proposal for database protection)

http://www.wipo.int/copyright/en/activities/databases.htm

US Cases

Feist Publications, Inc. v. Rural Telephone Service Co., 499 U.S. 340 (1991), http://www.bitlaw.com/source/cases/copyright/feist.html
Pro CD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996), http://laws.lp.findlaw.com/7th/961139.html

Articles


Freeman, K., Christopher, A., Case Comment Directmedia publishing Gmbh v Albert-Ludwigs-Universitat Freiburg (case c- 304/07), EIPR, 2009, 151-156

Gervais, D., The protection of databases, Chicago-Kent Law Review, 2007, 1109

Derclaye, E., Intellectual Property rights on Information and Market Power – Comparing European and American Protection of Databases, IIC, 2007, 275

Derclay, E., Database Sui Generis Right: What is a Substantial Investment? A tentative Definition, IIC 2005, 2.

Derclay, E., The Court of Justice interprets the database sui generis right for the first time, European Law Review, 2005, 420-430

Davison, M., Hugenholtz, B., Football Fixtures, Horseraces and spin offs: the ECJ domesticates the database right, EIPR, 2005, 113-118

Leistner, M., Case comment European Union: Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of databases, arts.7 and 10(3) - "British horseracing”, IIC, 2005, 581-595

Aplin, T., The ECJ elucidates the database right, IPQ, 2005, 204-221

Westkamp, G., Protecting Databases Under US and European Law – Methodical Approaches to the Protection of Investments Between Unfair Competition and Intellectual Property Concepts, 34 IIC 2003(7), 772.
Thakur, N., Database Protection in the European Union and the United States: The European Database Directive as an Optimum Global Model?, I.P.Q., 2001, 100

· Computer software

Westkamp, G., The limits of opens source: lawful user rights, exhaustion and co-existence with copyright law, IPQ, 2008, 14-57

Derclaye, E., Software Copyright Protection: Can Europe Learn From American Case Law? Part 1, EIPR 2000, 22(1), 7-16; Part 2 2000, 22(2), 56-68 
Pamela Samuelson & Suzanne Scotchmer, The Law and Economics of Reverse Engineering

http://www.ischool.berkeley.edu/~pam/papers/l&e%20reveng5.pdf
Strasser, Mathias, The Case Against Open Sources

http://stlr.stanford.edu/STLR/Articles/01_STLR_4/index.htm
Various materials on open source can be found at:

http://www.opensource.org
http://www.fsf.org
· Contract and copyright

De Werra, J., Moving Beyond the Conflict Between Freedom of Contract and Copyright Policies: in Search of a New Global Policy for On-Line Information Licensing, Colum. J.L. & Arts 239 (2003)

Hugenholtz, Copyright, Contract and Code: What will Remain of the Pubic Domain?, 26 Brook. J.Int.L, 77 (2000)
McManis, The Privatization (or Shrink-Wrapping) of American Copyright Law, 87 Cal. L. Rev. 173 (1999)

Guibault, L., Limitations Found Outside of Copyright Law, ALAI Study days, 1998, accessible from: http://www.ivir.nl/staff/guibault.html
· Digital rights management

Digital Rights Management and Consumer Acceptability

http://www.ivir.nl/publications/helberger/INDICAREStateoftheArtReport.pdf
http://www.ivir.nl/publications/helberger/INDICARESOAReport-Update01.pdf
Helberger, N., Digital Rights Management from Consumer’s Perspective, IRIS plus, 2005-8, p. 1-8.

http://www.obs.coe.int/oea_publ/iris/iris_plus/iplus8_2005.pdf.en 
Digital Rights Management and Consumer Acceptability

http://www.ivir.nl/publications/helberger/INDICAREStateoftheArtReport.pdf
http://www.ivir.nl/publications/helberger/INDICARESOAReport-Update01.pdf
Hugenholtz, B., Gibault, L. The Future of Levies in a Digital Environment

http://www.ivir.nl/publications/other/DRM&levies-report.pdf
Statement of Objections by the Commission concerning Apple iTunes online stores 

http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/07/126&format=HTML&aged=0&language=EN&guiLanguage=en
· Intermediary service providers liability and more

Case law

· ECJ

Case C-275/06 Promusicae 

http://curia.europa.eu/jurisp/cgi-bin/gettext.pl?where=&lang=en&num=79919870C19060275&doc=T&ouvert=T&seance=ARRET
· Example of case law from European national courts

BUMA & STEMRA v. Kazaa

http://www.eff.org/IP/P2P/BUMA_v_Kazaa/20020328_kazaa_appeal_judgment.html
(Reaffirmed by The Supreme Court of the Netherlands, 

- US case law

MGM v. Grokster, decided June 27, 2005

http://www.eff.org/IP/P2P/MGM_v_Grokster/04-480.pdf
Court of Appeal http://www.eff.org/IP/P2P/MGM_v_Grokster/20040819_mgm_v_grokster_decision.pdf
District Court http://news.findlaw.com/hdocs/docs/mgm/mgmgrokster42503ord.pdf)

Recording Industry Association of America, Inc. v. Verizon Internet, 351 F.3d 1229, 1231-32 (C.A.D.C. 2003)
A&M Recording, Inc. v. Napster, Inc., 239 F.3d 1004, 1013-14 (9th Cir. 2001)
 
Articles


Kuner, C., Data Protection and Rights Protection on the Internet: The Promusicae Judgment of the European Court of Justice, EIPR, 2008, 199

Vincents, O.B., Secondary Liability for Copyright Infringement in the BitTorrent Platform: Placing the Blame where it Belongs, EIPR 2008, 30(1), 4-10.

Spindler and Leistner, Secondary Copyright Infringement – New Perspectives in Germany and Europe, 37 IIC, 2006(7), 788

McEvedy, Victoria, The DMCA and the E-Commerce Directive, EIPR, 2002, 65.

Julià-Barceló, Rosa, On-line Intermediary Liability Issues: Comparing E.U. and U.S. Legal Frameworks, EIPR, 2000, 105.

Neil Weinstock Netanel, Impose a Noncommercial Use Levy to All Free Peer-to-peer File Sharing, 17 Harvard Journal of Law & Technology 1, 19-22 (2003), downloadable from: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=468180 

· Copyright and Competition Law 

Full documentation on the Microsoft case can be found at:

http://ec.europa.eu/comm/competition/antitrust/cases/microsoft/
Case T-201/04 Microsoft v. Commission 
&

Case C-418/01 IMS Health, retrievable from:

http://curia.eu.int/jurisp/cgi-bin/form.pl?lang=en
Anderman, S., Micosoft v Commission and the Interoperability Issue, EIPR, 2008, 395

Eagles, I., Longdin, L., Microsoft’s refusal to disclose software interoperability information and the Court of First Instance, EIPR, 2008, 205-208

Gilliéron, Ph., Collecting Societies and the Digital Environment, 37 IIC 2006(8), 939

Heinemann, A., Compulsory Licensing and Product Integration in European Competition Law – Assessment of the Commission Microsoft Decision, IIC 2005, 63.

Narciso, A., IMS Health or the Question Whether Intellectual Property Still Deserves a Specific Approach in a Free Market Economy, IPQ, 2003, 445
· Collective Management and the Future of Collecting Societies

See European Commission website

http://ec.europa.eu/internal_market/copyright/management/management_en.htm
Communication from the Commission on Management of Copyright and Related Rights in the Internal Market, COM (2004) 261 final

http://europa.eu.int/eur-lex/en/com/cnc/2004/com2004_0261en01.pdf
Guibault. L. and Gompel, S.J. van, Collective Management in the European Union, also published in: Daniel Gervais (ed.), Collective Management of Copyright and Related Rights, The Hague, Kluwer Law International, 2006, p. 117-152
http://www.ivir.nl/publications/guibault/collective_management_in_the_european_union.pdf 

Kretschmer, M., The Failure of Property Rules in Collective Administration: Rethinking Copyright Societies as Regulatory instruments, EIPR, 2002 (3), 126
· The Economics of Copyright

Landes, W. /Posner, R., An Economic Analysis of Copyright, 18 J.Legal Stud. (1989) 325

Koelman, K., Copyright and Economics in the EU Copyright Directive: Is the Droit d’Auteur Passé?, 35 IIC 2004(6), 603-638.

Van den Bergh, R., The Role and Social Justifications of Copyright: A “Law and Economics” Approach, I.P.Q., 1998, 17. 

See also the amicus curia brief of 17 economists (5 Nobel Prize winners!) in the US Eldred v. Ashcroft case at: 

http://cyber.law.harvard.edu/openlaw/Microsoft
For an opposite view see Liebowitz and Margolis, Seventeen Famous Economists Weigh in on Copyright: the Role of Theory, Empirics, and Network effects, at:

http://www.aei-brookings.org/publications/abstract.php?pid=421
· Copyright vs. free uses 

Westkamp, G., The limits of open source: lawful user rights, exhaustion and co-existence with copyright law, IPQ, 2008, 14-57

Dusollier, S., The Master’s Tools v. The Master’s House: Creative Commons v. Copyright, 29 Colum. J. L. & Arts 2005-2006, 271  

The creative commons project http://creativecommons.org/
The “free music” philosophy is explained at http://www.ram.org/ramblings/philosophy/fmp.html
Open source vs. Proprietary code

http://www.gnu.org/
· Copyright and the public domain
Term of protection
Commission proposal to extend the term of protection for performers and sound recordings to 95 years

http://ec.europa.eu/internal_market/copyright/term-protection/term-protection_en.htm 
The Supreme Court judgment in Eldred v. Ashcroft as well as abundant material on the related issues can be found at:

http://cyber.law.harvard.edu/openlaw/eldredvashcroft/
Helberger, N., Dufft, N., Gompel, S., Hugenholtz, B., Never forever: why extending the term of protection for sound recordings is a bad idea, EIPR, 2008, 174-181.
Geiger, C., The Extension of the Term of Copyright and Certain Neighbouring Rights - A Never-Ending Story?, IIC, 2009, 79.
Klass, N., Drexl, J., Hilty, R., Kur, A., Statement of the Max Planck Institute for intellectual property, competition and tax law concerning the Commission's plans to prolong the protection period for performing artists and sound recordings, IIC, 2008, 586-596.
Kilbey, I., Copyright Duration? Too Long, EIPR, 2003, 105 with further references. 


Exceptions and limitations, fair use
Geiger, C., Griffiths, J., Hilty, R., Declaration on a balanced interpretation of the "three-step test" in copyright law, IIC, 2008, 707-713.
Geiger, C., Flexibilising copyright - remedies to the privatisation of information by copyright law, IIC, 2008, 178-197.

Geiger, C., The answer to the machine should not be the machine: safeguarding the private copy exception in the digital environment, EIPR, 2008, 121-129.
Judge Posner’s article on fair use: 

http://www.bepress.com/ev/vol1/iss1/art3/

User rights, human rights, copyright as a human right 

Schovsbo, J. and Riis, T., Users' Rights: Reconstructing Copyright Policy On Utilitarian Grounds, EIPR 2007, 1-5.

Geiger, C., Copyright and free access to information: for a fair balance of interests in a globalised world, EIPR, 2006, 366-373.

Geiger, Ch., Constitutionalizing Intellectual Property Law? The Influence of Fundamental Rights on Intellectual Property in the European Union, 37 IIC, 2006(4)
Torremans, P. Is Copyright a Human Right?, Mich. St. L. Rev., 271.


The public domain 

Hemmungs Wirtén, No Trespassing: Authorship, Intellectual Property Rights and the Boundaries of Globalization (Toronto: University of Toronto Press, 2004) you can download two chapters:

Chapter 2: "Inventing F David: Authoring Translation" and

Chapter 3: "The Death of the Author and the Killing of Books: Assault by Machine."

You may also visit Eva Hemmungs Wirtén’s webpage for other articles and links: www.abm.uu.se/evahw
Boyle, J.,  The Second Enclosure Movement and the Construction of the Public Domain, Law and Contemporary Problems, 2003 and other articles by the same author at:

http://www.law.duke.edu/boylesite/
Merges, R., A New Dynamism in the Public Domain, 2004 U.Chi.L.Rev. available at:

https://www.law.berkeley.edu/institutes/bclt/pubs/merges/New_Dynamism_2004.pdf
Peifer, K-N, The return of the commons - copyright history as a helpful source, IIC, 2008,  679-688.
· Copyright and author’s rights
Waisman, A., Re-thinking the moral right to integrity, IPQ, 2008, 268-285.
Rahmatian, A., Music and Creativity as Perceived by Copyright Law, IPQ. 2005, 267-293.
Adeney, E., The moral right of integrity: the past and future of “honour”, IPQ, 2005, 111-134.
Ginsburg, J., The author's place in copyright after TRIPS and the WIPO treaties, IIC, 2008, 1-4.
· Broader perspectives
Foucault, Michel, What Is an Author?, in: Textual Strategies (1980).

Locke, John, Two Treaties of Government. (1690) Chapter five, “On Property.” accessible from http://libertyonline.hypermall.com/Locke/second/second-frame.html 
Individual Assignment

Mini Case

The television broadcasting company Channel 1 is located in EU-member state X. Channel 1 produces and broadcasts the television series "Enemies". The production of the television series involves contributions by screenwriters, actors, composers, etc.
a) Identify the copyright- and neighboring rights-protected contributions for a typical TV-series. 

Channel 1 broadcasts the TV series by air and satellite in such a way that viewers in country X as well as country Y are able to receive the broadcast.  

b) Identify all the rights necessary for the following dispositions of the TV series (including rights related to the contributors identified in question a)

i. The TV series is broadcast directly to home viewers in country X.

ii. The TV series is broadcast directly to home viewers in country Y by satellite, where the signal originates from country X.

iii. The TV series is broadcast to home viewers in country Y by a cable operator, where the signal originates from country X.

iv. The TV series is made available by a restaurant to its customers in country Y, where the signal is transmitted from country X to country Y by satellite.
v. The TV series is made available by a hotel to its guests in country Y, where the signal is transmitted from country X to country Y by satellite.
Further, Channel 1 wishes to make the TV-series available on the Internet. 

c) Identify the rights relevant for the broadcasting of the TV-series via simulcasting (webcasting).

d) Identify the rights relevant for the broadcasting of the TV-series in such a way that members of the public may access it from a place and at a time individually chosen by them. 

Channel 1 wishes to make the TV-series available by distribution of DVDs. 

e) Identify the rights relevant for the distribution of copies of the TV-series by DVD. 

As the TV-series is broadcast in country Y, the local TV-station interrupts the series by the insertion of commercial breaks.  The director of the series feels as if this insertion is prejudicial to his honor or reputation. She believes that the commercial breaks disrupt the ”rhythm” of the series and, further, that references forward and backwards in the story are lost by the interruptions. 

f) On what basis can the director feel offended by the insertion of the commercial breaks?

You are asked to write a memorandum in law providing answers to the questions above. Your answers should be based on analysis of European and international copyright, with reference to relevant legislative instruments, case law and legal doctrine (articles, reports and other materials). You should discuss alternative solutions, potential uncertainties and problems and reflect on the consequences of your analysis for Channel 1. 

The memorandum shall be max. 10 pages long (1,5 line-space) and shall be written in Time New Roman, 12 p., footnotes 10 p.  

Group papers

General instructions

The group papers shall be of max. 20 pages written in 1,5 line space and normal font size (12 p.) for the text, 10 p. for the footnotes. To facilitate your work you are provided with references and links to a number of articles, case law and other material related to each topic. You are, however, expected to independently search for and analyze relevant legal source material and to rely on a variety of sources. 

Each group presentation should be about 30 minutes. You may use different visual aids for your presentation. For assistance with overheads, handouts, photocopying, etc., please contact in due time the course administrator. 

In addition to presenting the group paper, your group is expected to act as a discussant to a paper of another group. The meaning of this exercise is to train you in the important art of giving and taking constructive criticism of academic work. During the seminar and after the presentation by the group, your group should be prepared to give structured comments and constructive criticism (approx. 15 min.). 

The deadline for submitting the paper is Monday, Monday, 3 May 2010, 24 h.  Please send the papers by e-mail to Antonina Bakardjieva Engelbrekt, Johan Axhamn and Katarina Renman Claesson with a copy to Henning Albertsson, who is going to put them on the web-page for the opponents and the whole class to read. You will receive additional information on the order of opposition.

Assignment 1 Software: Decompilation and Open Source 

The task is to provide an overview of the so-called open source movement, and to analyze the related question of legal regulation of decompilation (‘reverse engineering’, ‘disassembly’) in a software context. The topic of decompilation is a good starting point for a broader conceptual understanding of many issues currently under discussion in Copyright Law: The subject-matter of protection and its proper boundaries; the shaping of rights; the necessity of countervailing limitations and exceptions; the relationship between the proprietor’s interests and the larger public interest; the growing importance of contract law and anti-circumvention provisions; the market response to what might be regarded as over-protection etc.

Discuss in particular what is the dividing line between source code and object code, why is there a need to decompile and the concept of ’interoperability’.  What is the relationship between Contract Law and the ’right’ to decompile in the Software Directive? Is it possible to contract out of the exception? What is open source software and why is there no need for decompilation in an open source environment? What are the main arguments for and against open source?

Assignment 2 Database Protection

In the digital environment, the use of content is based on platforms of arranged and edited information, i.e. digital compilations/databases. Databases are e.g. multimedia productions, websites, and telephone directories. It is obvious that databases are an essential building block in the Information Society. The European Database Directive, adopted on March 11 1996, created a two-tier protection scheme - copyright and/or sui generis protection - for collections/compilations of works, data or other material (recit. 13). 

Analyse and discuss the protection of databases under copyright/sui generis law with reference to the Database Directive, TRIPs, WCT and relevant case law from the Court of Justice). Consider in particular the differences between copyright and sui generis protection. How are the interest and the user interest considered? Describe and analyse the limitations, the "user rights". Is the European database protection regime well balanced against the interests in free information and free competition? 

Your analysis should focus on European law, but a look at the developments in the US can provide some inspiration (e.g. the U.S. Supreme Court ruling in Feist Publications, Inc. v. Rural Telephone Service Co., 499 U.S. 340 (1991).

Assignment 3 Liability for infringing uses in P2P Networks

The rise of P2P file-sharing technologies, in their many and constantly evolving variations, has unsettled established categories of copyright law and has presented previously unknown challenges to copyright enforcement. In particular in the area of digital music and film it has become increasingly difficult for right holders and their organizations to control the channels for communication and use of protected works. 
Please describe and analyse the different types of liability for the actors involved in P2P networks according to current European and international copyright law. 
Discuss further the strategies that have been employed by copyright holders and by collective management organizations to try to curb the spread of P2P networks and the use of copyright works on such networks. To what extent are these strategies supported and limited by the IP Enforcement Directive 2004/48/EC, the E-Commerce Directive 2001/31/EC and by European legislation on data protection and privacy? What room does the Court of Justice leave for divergent approaches of Member States when transposing the European regulative framework into national law?
Your analysis should focus on European developments, but can also include references to US law.
 Assignment 4 Copyright and Technological Protection Measures

The effects of Technological Protection Measures (TPMs) on Copyright Law has been a hotly debated topic both at the academic and at the legislative level. The main question is whether legal protection of TPMs (anti-circumvention regulations) alters or preserves the balance in the copyright system. Other topics of the discussions include whether the anti-circumvention provisions create a new right under (or over) copyright: the exclusive right to authorize access to a work of authorship. 

The task is to analyze and discuss the regulation as well as the broader policy issues arising in the relationship between TPMs and Copyright. Discuss in particular the relationship between traditional copyright law and the TPM provisions in the Infosoc Directive? Does the system of limitations and exceptions (‘fair uses’) within copyright law coincide with the TPM regulation? What will happen to TPM-protected public domain material? How are the interests of consumers affected by the use of TPM for digital rights management? 

Assignment 5 Collective right management in the digital environment

Collective management of copyright and related rights has historically evolved as a smooth and cost-efficient way of dealing with mass markets for and mass uses of copyrighted works. The collecting societies have generally come to be regarded as important institutions not only for administering copyrights and protecting the economic interests of right holders but also as institutions promoting solidarity among creators and generally beneficial to cultural development. Yet, in recent years certain less positive aspects of collective rights management have increasingly been brought to the fore. Anti-competitive effects of the activity of collecting societies have at several occasions occupied the attention of the ECJ. Criticism has been mounting against the lack of transparency and poor accountability of these institutions both in respect to their members and to their clients. With the advent of the Internet and other new communication technologies new technological platforms for delivery of content to consumers emerge. In this new environment the territorial organisation of collective right management is increasingly perceived as inhibiting novel solutions and efficient competition.

Discuss the pros and cons of collective rights management with a particular focus on music licensing in the digital environment. What measures have been proposed on the part of collecting societies to cope with problems of territorial fragmentation? Why has the issue of governance become important? What future for collective management is envisaged at the European Community level?
Assignment 6 The expansion of copyright and concerns for the public domain

The development of copyright and related rights in recent years is by many seen to go in direction of constant expansion favoring rights holders (and mostly investors). Evidence for such expansion is arguably found, among other, in the extension of the term of protection, in the constant influx of protected subject matter and in the expanding scope of protection. This trend has raised concerns for the future of the “public domain”, especially in view of the possibilities offered by modern technology to freely exchange, share and modify information through the Internet. In the US, the constitutionality of such expansion has been questioned in legal doctrine and challenged by way of legal action (see in particular the Eldred v. Ashcroft case). In Europe a proposal for extending the term of protection of performers and phonogram producers’ rights to 95 years from the date of publication or communication, is at an advanced stage in the legislative process. The proposal has triggered a similar debate on the constitutional aspects of copyright and the potential threats for information access and creativity in the digital context. 

Proceeding from US Supreme Court decision in Eldred v. Ashcroft and from the European legislative developments, discuss the arguments for and against extension of the term of copyright protection. Can one in Europe find constitutional grounds for challenging copyright expansion? What impact does strengthened copyright protection exert on the digital environment? Is the balance between protection and access to information sufficiently ensured by copyright doctrines such as the idea/expression dichotomy, exhaustion of rights (first sale doctrine) and fair use (limitations and exceptions to copyright)? 

Assignment 7 The private copying exception and levies in the digital society
Digitization and Internet communication technologies have hugely facilitated the access to and the copying (private and non-private) of copyright protected digital content. To compensate right holders without limiting users’ access to cultural content, different schemes for imposing flat rate payments (levies) on certain technologies and digital devices (e.g. computers and CDs) have been discussed and partly implemented in Europe. The levies are as a rule administered by collecting societies. At the same time modern digital right management systems open new opportunities for direct compensation of right holders for individual uses of their works. Doubts are therefore being raised as to the compatibility of such schemes with the private copying exception as set out in the Infosoc Directive (see in particular Art. 5(2)(b)). Give account of and analyze the main arguments in this debate, using examples from national law in individual EU Member States. Can this discussion be related to proposals for introducing an Internet flat rate fee or levy for non-commercial uses of works in P2P networks, which are occasionally advanced in the doctrinal and political debate in Europe and the US? Are such proposals realistic in view of current European copyright law and are they compatible with the three steps test in European and international copyright law, more generally? The discussion in the US can also provide valuable insights. 

Assignment 8 The reproduction right and the originality criterion in the digital environment
The Infosoc Directive sought to clarify, among other things, the reproduction right and its limitations in the new digital environment. It did not, however, approach the basic prerequisite for copyright protection, often addressed as the originality criterion. The bearing of previous copyright directives on this criterion has been unclear and Member States have preserved largely divergent conceptions as to the relevant threshold for copyright protection. Newly emerging Internet services building on searching and scrawling other websites and linking to relevant material present new questions as to the existence of a uniform threshold for copyright protection in Europe, as well as concerning the scope of the reproduction right.  
Try to identify and discuss differing conceptions of originality in individual European countries. How do these divergent conceptions affect the impact of copyright on new types of Internet services exemplified above? Proceeding from the European legislative framework of copyright and the case law of the Court of Justice, discuss the scope of the reproduction right and the originality criterion. Is a common European concept of originality emerging and what room is there for preserving differences in national interpretations? You may also refer to US case law and doctrine. 
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